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Tomorrow do a little “watchful walking” through your office. 
WATCH YOUR STENOGRAPHERS WORK! 








WATCH the girl who takes 50% longer WATCH the girl who takes 30% longer 
to type a sales summary . . . because to type 100 cards . . . because her type- 
she hasn’t a statistical machine. writer has no card-writing attachment. 


WATCH the girl who takes 25% longer WATCH the girl who has to sit idle 
to finish a financial statement . . . be- while her boss is on the phone. . . be- 
cause she has to set tabulations by hand. cause her typewriter isn’t Noiseless. 











BUILDER OF TYPEWRITERS FOR 





that Typewriters are "Just Typewriters" 











A "WALKIE" for Business Men who Think 









AND THEN... figure how many dollars a 
week it costs you not to have typewriters hand. 
tailored to your typewriting needs. 


We find in America’s offices no less than 124 
different kinds of writing. So Remington makes 
a complete line of writing machines. . . in- 
deed, the only complete line in existence. A 
model for each related group of uses! A gen- 
eral office model . . . a secretarial model where 
quiet is essential . . . a billing typewriter . .. 
one for accounting use, another for statistical 
work . .. and so on. 


And with 62 special attachments . . . with 55 
varieties of type . . . with 3,066 keyboards 
covering professional needs, specific industries 
and all languages, not to mention 357 grades 
and colors of ribbons and 116 weights and 
colors of carbon papers, Remington Type- 
writers can be fitted to the specific writing 
need in your business like a glove fits a hand. 


Telephone for a Remington Typewriter man. 
We promise to prove not only more satisfac- 
tory typing . . . but amazingly lowered costs. 
Remington Rand, Executive Offices, Buffalo, 
N. Y. Sales Offices in all principal cities of 
the world. 


THE REMINGTON LINE OF 
TYPEWRITERS 


built for specific purposes, is one of a 
variety of lines of office appliances and 
equipment manufactured and installed 
by Remington Rand . . . including 
Kardex Visible Records . . . Library 
Bureau Filing Equipment . . . Baker- 
Vawter-Kalamazoo Loose Leaf. . . Safe- 
Cabinet fire protection . . . Dalton Add- 
ing and Bookkeeping Machines . . . 
Remington Accounting Machines. . . 
and Powers Tabulating Machines. 


SAVING! Insurance Company cut 40% off operators’ time REMINGTON TYPEWRITER DIVISION 


in typing hundreds of thousands of premium, dividend and 
interest notices by adding two simple typewriter attachments. R E M ] N G QO N R AN D) 
” 4 me / 
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Evpon P. KING 


Chief of the Review Division, General Counsel’s Office, Bureau of Internal Revenue 


Mr. King’s division handles all claims for refunds, credits and abatements of 
income, war profits, excess profits, estate and gift taxes where the proposed al- 
lowances exceed $20,000, and prepares public decisions of its findings. The Re- 
view Division handles claims involving allowances of approximately $150,000,000 
a year and rejections in excess of this amount. Mr. King’s native state is 
Oregon, but he has spent a number of years in the East, where he was 
graduated from Washington-Lee University Law School. During the War he 
served as captain with the 62nd Infantry, Eighth Division. He entered the 
Office of the General Counsel in 1920, and since March, 1929, has served in his 
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Technique 


rounded out, masterly technique is what the serv- 














The very word — 


ice of The Corporation Trust Company adds to 
the work of the attorney using this service in 
the organization or reorganization of a business 
corporation or in its qualification as foreign in 


any state. 


We bring precedents and interesting 


examples for any clause of the charter, or any 
feature of the by-laws—we handle with a speed 
that is sometimes amazing the filing and record- 


ing details, 
today! 
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RATION TRUST COMPANY 
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state. 


Investigate — 





ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 


COMBINED ASSETS A MILLION DOLLARS 


FOUNDED 1892 


—. 


120 BROADWAY, NEW YORK 


15 EXCHANGE PLACE. JERSEY CITY 





Albany, 180 State St. 
Atlanta, aly Bide. 
Baltimore, 10 Light St. 


(The Corporation Trust Incorporated) 
Boston, Atlantic Nat’l Bk. Bldg. 
oration Trust, Incorporated) 
Buffalo, Ellicott Sq. Bldg. 

N. J., 328 Market St.. 
Chicago, 112 W. Adams St. | 
Cincinnati, Union Central Life Bldg. 
nion Trust 
Dallas, Republic Bank Bldg. ~ 


(TheCo 


Camden, 


Cleveland, U 


If an attorney has all 
the papers ready for the 
incorporation of a com- 
pany, or for its qualifi- 
cation as a foreign corpo- 
ration, no matter in what 
state or territory of the 
United States, or what 
province of Canada, we 
will take them at that 
point, and see that every 
necessary step is_ per- 
formed—papers filed, cop- 
ies recorded, notices pub- 
lished, as may be required 
in the state, statutory 
office established and 
thereafter maintained; in 
case of new companies, 


100 W. TENTH ST. WILMINGTON, DEL. 


Detroit, Dime Sav. Bank Bldg. 
Dover, Del., 30 Dover Green 
Kansas City, R. A. Long Bldg. 





incorporators furnished, 
their meeting held, direc- 
tors elected, minute book 
opened. 


If, before drafting the 
papers, you wish to study 
carefully the question of 
the best state for incor- 
poration of your client’s 
particular business, the 
most suitable capital set- 
up or the soundest pur- 
pose-clauses for it, or the 
most practicable provi- 
sions for management and 
control, we will bring you 
—— from the very 

est examples of corpora- 







Los Angeles, Security Bldg. 
Minneapolis, Security Bldg. 
Philadelphia, Fidelity-Phila. Tr. Bldg. 
Pittsburgh, Oliver Bldg. 

Portland, Me., 281 St. J 
San Francisco, Mills Bldg. 
Seattle, Exchange Bldg. 

ldg. St. Louis, 415 Pine St. 
Washington, 815 15th St., N. W. 


ohn St. 





tion practice on which to 
formulate your plans, or, 
if you desire, will draft 
for your approval a cer- 
tificate and by-laws based 
on such precedents. 


If you are uncertain as 
to the mecessity of a 
client’s qualifying as a 
foreign corporation in any 
state, we will, upon sub- 
mission of the facts, bring 
you digests (with cita- 
tions) of leading court 
decisions showing the at- 
titude of each state in- 
volved on the kind of 
business transacted by 
your client. 
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Tuere is a Wood. 
stock model for every 
typing need —corres- 
pondence, billing, ad- 
dressing, routine form 
writing, etc. There is 
a Woodstock Type Face 
to suit every personal 
preference and writing 
demand. 


The WOODSTOCK 


Is Leading the Industry in 
Increased Popular Favor 
Because 


—it is the truly modern typewriter for this modern age 


—it has more exclusive, improved features that make for greater 
efficiency than any other writing machine 


—it is more versatile in the range of work it can handle—all 
equally well 


—it has demonstrated and proved its claims for SPEED, smooth- 
ness, precision and durability 


—it delivers all these obvious advantages without extra cost 





WOODSTOCK TYPEWRITER COMPANY 


Six North Michigan Avenue _. . . Chicago, Illinois 


Branches and Distributors in Principal Cities 


PRECISION » SPEED » DURABILITY » SMOOTHNESS 
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HE enactment of a new Revenue Act is natur- 
ally an occasion for contemplation by taxpayers 
and government officials concerning the new bur- 

dens imposed and the efficacy of the statute to prevent 
the avoidance and evasion of tax payments which Con- 
gress has indicated should be made. The taxpayer 
is interested in ascertaining the 
ground lost to him through the 
clarification of provisions of doubt- 
ful intendment and the imposition 
of new forms of taxes; the govern- 
ment official, charged with the col- 
lection of taxes or the defense of 
suits for their recovery, is curious 
to learn the extended scope of his 
duties by reasonably accurate defi- 
nitions of the substantive and 
procedural effects of the new legisla- 
tion. Close questions, unadorned 
by precedent, may find their reso- 
lution according to the conflicting 
loyalties of taxpayer and tax col- 
lector, until judicial determination 
distills vaporous controversial the- 
ories into the aqua pura of the law 
of the land. 

During the depression, intensifi- 
cation of the incentive to minimize 
the tax burden is to be expected on 
the taxpayer’s part when we con- 
sider that a very substantial por- 
tion of the body of Federal tax law 
was produced by litigation during relatively pros- 
perous times. The litigation between the taxpayer 
and the Government assumes three forms: contests 
by written protest and oral conference before the 
Bureau of Internal Revenue; appeals to the United 
States Board of Tax Appeals; suits for the collec- 
tion of taxes by the Government or for their recov- 


Asst. United States Attorney, New York, N. Y. 
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ery by the taxpayer in the Federal courts. We are 
here concerned with considering the extent to which 
the new tax law forecloses such litigation and the 
possibilities of litigation over new provisions in the 
law—without attempting to resolve conclusively the 
issues suggested by discussion. 


Usual Issues between Taxpayer and 
Government Not Foreclosed 


Basically, the law remains the 
same, so that it needs no oracu- 
lar wisdom to conceive that in 
these hard times the taxpayer 
will pursue his perennial modes 
of contest with the Government. 
Thus, the new law does not dis- 
sipate such issues as the time that 
income accrues for return for one 
taxable year instead of another; 
the time that a liability accrues for 
the purpose of deduction in a par- 
ticular taxable year; the basis for 
gain or loss as a matter of fact; the 
fair market value of property re- 
ceived on an exchange as it bears 
on the question of gain or loss; the 
deductibility of losses generally ; the 
recognition of gain or loss, whether 
in connection with simple exchanges 
or corporate re-organizations; the 
propriety of various items of deduc- 
tion; the realization of taxable in- 
come from various transactions. 

The reader will appreciate that this is the merest 
outline of the manifold issues that in the past have 
arisen between the taxpayer and the Govern- 
ment. They involve questions of fact which are 
not invariably decided in the taxpayer’s favor 
by the Bureau of Internal Revenue. The taxpayer’s 
successful maintenance of his position before the 
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Board of Tax Appeals or the Federal courts de- 
pends largely upon the evidence he adduces. As 
to these question-of-fact cases generally, the new tax 
law does not attempt to set up insurmountable bar- 
riers to litigation. Insofar as they involve questions 
of law, the Revenue Act of 1932 in its general struc- 
ture (leaving out of present consideration various 
new taxes) provides the same background for con- 
tests as the earlier Acts to the extent that the Fed- 
eral courts have not yet had occasion to settle the 
law pertinent to particular disputes between the tax- 
payer and the Government. Certain provisions in 
the 1932 Act are of interest because the taxpayer’s 
reaction thereto may conceivably produce litigation or, 
notwithstanding the taxpayer’s reaction, they palpably 
purport to set at rest any contention he might make. 


Interest on Indebtedness Deduction Limited 


Under Section 23(b), the taxpayer is now by stat- 
ute deprived of a deduction from gross income of 
interest paid during the taxable year upon indebted- 
ness incurred or continued to purchase or carry 
obligations or securities, the interest on which is 
wholly exempt from the taxes imposed by the Income 
Tax Title of the Act. Obligations of the United 
States, issued after September 24th, 1917, and origi- 
nally subscribed for by the taxpayer, as to which he 
has incurred or continued indebtedness for the pur- 
pose of purchase or carrying, do not under the terms 
of this section appear to have that effect. Section 
22(b)(4) enumerates the obligations and securities, 
the interest upon which is tax-free. Bearing in mind 
that the taxpayer cannot reasonably, upon consti- 
tutional grounds, insist on the allowance as a deduc- 
tion of an expenditure made to produce tax-free 
income, we find it difficult to conceive of any serious 
litigation over the deprivation of this deduction. 


Double Deduction of Losses Prohibited 


Section 23(e) (3) is calculated to prevent the same 
loss being used for a double deduction by prohibit- 
ing the deduction of any loss which at the time of the 
filing of the return has been claimed as a deduction 
for estate tax purposes in the estate tax return. (In 
effect, this provision contains the converse of a 
proposition heretofore presented to the Board of Tax 
Appeals: Whether income, realized by the taxpayer 
before his death and included by his executor as 
part of the corpus of the gross estate in the estate 
tax return, must be included for taxation in the in- 
come tax return filed on behalf of the deceased tax- 
payer.) Irrespective of the taxpayer’s thoughts 
about the fairness of this provision, it would not 
seem to be a patently invalid exercise of congres- 
sional discretion. The Act in Section 21 defines the 
“net income” upon which the tax is imposed as “the 
gross income computed under Section 22, less the 
deductions allowed by Section 23.” The Sixteenth 
Amendment to the Constitution enables Congress 
to lay taxes “on incomes from whatever source de- 
rived” without apportionment. In other words, the 
Sixteenth Amendment does not on its face purport 
to limit the Federal taxing power to imposition of 
taxes on a categorical net income. Deductions for 
losses would, therefore, appear to be more a matter 
of congressional grace than constitutional compulsion. 
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Bad Debts Still Furnish Source of Dispute 


Bad debts are still capable of creating issues be- 
tween the taxpayer and the Government. Section 
23(j) of the 1932 Act is identical with the same sec- 
tion in the 1928 Act except that in the 1932 Act we 
find the language “in an amount not in excess of the 
part charged off within the taxable year, as a deduc- 
tion” after the words “the Commissioner may allow 
such debt.” After these words in the 1928 Act we 
find the phrase “to be charged off in part.” The 
effect of the change in the 1932 Act would seem to 
make it incumbent upon the taxpayer, prior to the 
filing of his return for the taxable year, to determine 
just how much of a debt is worthless and to charge 
it off within the taxable year. Obviously, a fertile 
source of contest between the taxpayer and the Goy- 
ernment is the necessity of satisfying the Commis- 
sioner that the debt is recoverable only in part. 


Limitation of Stock Loss Deductions 


The limitation on deductions for stock losses pro- 
vided by Section 23(r) may conceivably give rise 
to some form of dispute between the taxpayer and 
the Government. Subsection (e), defining the types 
of losses deductible from gross income, differs at 
the outset from its 1928 precursor by the prefatory 
addition of the words, “Subject to the limitations 
provided in subsection (r) of this section.” This 
language suggests the possibility of a congressional 
intent not to allow taxpayers engaged in the business 
of buying and selling securities for their own ac- 
count to deduct stock losses in any taxable year to 
a greater extent than the amount of gains realized 
from the sales of securities in that year. (We are 
here considering only sales of securities which would 
not be classified as “capital assets” in Section 101.) 
With respect to “transactions entered into for profit, 
though not connected with the trade or business,” 
it would appear to indicate a similar legislative in- 
tent. Subsection (f), pertaining to deductible cor- 
porate losses, is also qualified by subjection to the 
limitations in subsection (r). 

The possible intent of Congress in respect of sub- 
section (r), above mentioned, would appear to be 
confirmed by subdivision (3) thereof, which ex- 
pressly exempts from the application of subsection 
(r) “dealers” in securities not buying and selling for 
their own account, and banks, trust companies or 
persons carrying on the banking business in respect 
of transactions in the ordinary course of such bank- 
ing business. Under this subdivision “banking busi- 
ness” appears to be characterized by the receipt 
of deposits as a major part of the business. Concern- 
ing “dealers,” we can conceive of fact questions as 
to whether securities have been bought and sold for 
personal or customer’s account. With respect to 
“banking business,” the question may in some in- 
stances be close as to whether the nature of the 
business is such as to make operative the exemption 
provisions of subdivision (3). 

The ordinary taxpayer under subsection (r) may 
find a form of compensation under subdivision (2) 
thereof. Examination of this subdivision will dis- 
close that the Treasury Department Regulation to 

(Continued on page 267) 
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An Outline of the Case Against 
Special Assessments 


By Mayne S. Howarp * 





AX men are too familiar with the stock argu- 
ments in favor of special assessments for them 

to be reviewed here. And some of them possess 
considerable validity. The case against them, how- 
ever, is nowhere near so well developed. So this 
paper is intended as a series of questions which it is 
felt should be adequately answered. That they may 
be brought out with greater clearness, they are stated 
in the form of arguments. Thus formulated, the con- 
siderations against special assessments, with some 
related matters, are given below. For the sake of 


brevity, many qualifications, otherwise necessary, are 
omitted. 


Perhaps only a bold man would question special 
assessments. For the author has himself firmly be- 
lieved in them for years, and knows how universal 
is their acceptance in this country. But the more 
plausible or axiomatic a thing appears, the greater 
is the obligation to be inquisitive about it. And 
this applies with particular force to anything in the 
field of taxation. Special assessments now seem to 
the writer to be one of those matters where it is 
particularly difficult to pick out the fundamental fea- 
tures, organize the different principles in their proper 
perspective, and show the whole subject in its actual 
relationship to things in general. 


Arguments Against Special Assessments 


(1) Special assessments are an extreme applica- 
tion of the benefit instead of the ability principle of 
taxation. Where they have been used in America, 
as in the case of paving, sewering, etc., they have 
been for public improvements possessing as com- 
plete a public character as any can. And the whole 
trend of opinion in America is in favor of the ability 
instead of the benefit principle for the support of the 
functions of government. 


(2) The next logical argument against special as- 
sessments is that if their propriety is once admitted 
there is no logical place for them to stop. If used 
to finance the cost of the pavement on one street, 
why should they not be used for other streets, and 
then all streets? And why stop at paving, why not 
have them apply to grading, curbing, etc.? Why 
not have them apply to sewers, water supply, parks, 
fire protection, police protection, schools and every- 
thing else? The more their growth proceeds along 
the course of their logical development the more se- 
riously is the principle of ability impaired. 

Most tax men seem to draw the line in favor of 
special assessments to include all those improve- 
ments which result in a definitely ascertainable in- 
crement to the individual property. Now here is a 
question to those tax men who in general favor the 
ability principle. If all improvements or govern- 


mental expenditures resulted in absolutely ascer- 


* Of Albany, New York; member of The Tax Research Foundation. 





tainable increments to individual properties or 
ascertainable and measurable benefits to individuals, 
would they go over to the benefit principle in toto, 
or if not, where would they draw the line in. favor 
of the ability principle? 

(3) Here a word as to the ability principle is per- 
haps called for. The defense of a country must rest 
upon those able to defend it. The sick cannot be 
used as soldiers. So also the maintenance of our 
government must depend on those who have the 
ability. Furthermore, there is no way of measuring 
out the sacrifices and benefits, and with equality 
distributing them among the whole population. A 
drafted man without any relatives may die for his 
country. Others who can do nothing at all we think 
should have the benefits inherent in its defense, and 
also in its maintenance by taxation. The various 
abilities to support the government should be ap- 
praised and then the cost should be properly distrib- 
uted among them. And certainly the construction 
of highways either rural or urban is one of the most 
ancient and primary functions of government. So 
paving, sewering, and so forth should be supported 
by taxation and not by special assessments. 

(4) There is developing a view that the total 
quantum of governmental functions should be con- 
sidered as a unit and financed by the total of the 
various taxable abilities of the whole community as 
a unit. The more one leans to this view, the less he 
favors all such cutting up into little pieces and retail 
peddling out of government and its cost as involved 
in such methods as special assessments. Govern- 
ment is more of a wholesale proposition. And along 
the same direction of this view is the idea that all 
of a city’s streets are to be considered as a unified 
transportation facility instead of a lot of abbreviated 
facilities laid end to end and more or less appertain- 
ing to the various abutting property owners. Ac- 
cording to this view, there is no more occasion for 
special assessments in the case of city streets than 
in the case of state and county and rural highways. 

The writer of this article is progressing towards 
this attitude. But one’s likes and dislikes in such 
matters are perhaps hardly arguable and are possibly 
more of thé nature of a preference for lake fishing 
over brook fishing or vice versa, a like or dislike of 
tea or coffee, etc. Then it is necessary to realize that 
there are many things in government that are like 
many things in clothes, automobiles, etc., i. e., being 
a matter of style. Special assessments have been 
most decidedly stylish in America for decades. But 
just at present there seems to be developing a trend 
in favor of adding up the total cost of Federal, state 
and local government and distributing it among the 
sum total of taxable abilities in some methodical and 
coordinated way. 
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(5) The ultimate results of special assessments 
may differ much less from those of straight real 
estate taxation than supposed. For example, under 
a regular real estate tax the owners of the property 
last paved will be bearing a tax burden for some 
time prior to the improvement of their properties. 
This might appear a hardship. But in many cases 
it is a matter of appearances only. For frequently 
the owners of the property first paved have the 
greater taxable ability. So they may ultimately be 
paying more of the paving costs in the community 
than under special assessments, and in fact in some 
cases much more. Assume land on Main street is 
worth ten times as much as on Back street, with 
the street width, cost of paving and everything else 
the same. If the former is paved first and Back 
street some subsequent year under special assess- 
ments, the owners of property on Main street will 
have a special assessment rate of only one-tenth (as 
measured in terms of percentage of value of prop- 
erty) of the owner on Back street, an advantage 
partly counterbalanced by the longer period of fore- 
gone interest on the amounts paid. Whereas, if the 
cost is financed by a straight tax, the owner of 
property on Back street will pay a great deal less 
than he would under special assessments but will be 
paying it one or more years sooner. No one prob- 
ably knows how the average city works out as to 
whether the rich man or the poor gains more under 
the special assessment procedure or under the 
straight tax. And taking all the special assessments 
in a city, no one probably knows what the difference 
would be to the various properties under the two 
methods of financing. But until the facts are as- 


sembled it would seem that in the long run, after 
all the troubles involved in setting up and admin- 
istering the special assessments, the results are fre- 
quently about the same. 


Prevalence of Special Assessments Explained 


Perhaps the vogue which special assessments en- 
joy can be explained by this illustration. A certain 
village is ambitious to become a city and looks upon 
paving as the next logical step after municipal water. 
So the residents on Main street have their thorough- 
fare paved through special assessments. The other 
residents prefer this to a general tax, thinking they 
are being saved from the expense which benefits pri- 
marily the residents on that street. As the paving 
extends the residents on these less important streets 
successively undergo the expense. Although the 
levying of the paving costs on the frontage basis 
against the abutting properties may involve a greater 
burden upon the residents of these back streets than 
if the paving from the beginning was paid by a 
straight tax upon the whole village, even if there 
is a considerable number of years between the paving 
of the first and last streets, the people are unaware 
of that fact. And such a misapprehension on the 
part of the great bulk of property owners may be 
the main reason why special assessments are so 
prevalent in this country. 

(6) When Main street is improved, as a matter of 
fact, the benefits are far from being localized to the 
property there. Those benefits extend to everybody 
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in the country who may use the street. There is 
no basis except guesswork for distributing the bene- 
fits to the property owners and to the other classes 
benefited. 


(7) So far as they are employed, special assess- 
ments, of course, preempt thé possibility of utilizing 
such excellent taxes as the income tax, luxury taxes, 
the estate tax, etc. 


(8) The favor in which special assessments are 
held is perhaps largely due to restricting one’s con- 
sideration to a very limited area, to a neighborhood. 
If a larger area is considered, there is probably a 
cancelling out or equaling of benefits that frequently 
makes special assessments entirely unnecessary, even 
from the standpoint of their advocates. If street A 
is being paved while street B is not, perhaps a school, 
a sewer, a police station or fire station is being erect- 
ed there, or some other activity of government is 
being carried on or has been or soon will be from 
which B street will benefit more than A street. In 
a large community where there are a great many ac- 
tivities. of government going on all the time, al- 
though the benefits may come hit or miss to given 
parcels of property, there must be a general equality 
of such benefits in the long run which makes the 
straight tax based upon ability entirely proper. And 
where this is not so, the general principle indicated 
in (17) below should control. 


(9) Then the favor in which special assessments 
are held is probably partly due to taking the short 
instead of the long-time view. If the matter were 
something to be settled once and for all, special 
assessments might be desirable. For example, if 
there were but one improvement involved and that 
specifically benefited but a very small area, it would 
be proper to have that restricted area bear the entire 
burden. But there is an unending flow of improve- 
ments. And their benefits are widespread. Their 
effects constantly extend in area, in character and in 
time, and whatever is the governmental unit in- 
volved, as it expands, the expense becomes more and 
more a proper charge against the total taxable ability 
of that unit. Argument (8) emphasizes the space 
side and argument (9) the time side of the same 
considerations. Of course in the degree that the 
governmental unit is a misfit with the economic unit 
the argument against special assessments is weak- 
ened. 


(10) If the propriety of special assessments is as- 
sumed because particular benefits are received by 
certain individuals, then logically damages should 
be awarded where these benefits involve disadvan- 
tages to others. If an improvement which benefits 
one part of the city decreases values in another and 
special assessments are employed in the area bene- 
fited, then part of the receipts should go to reim- 
burse property owners in the area adversely affected. 
But this would involve so many other problems and 
difficulties as to be impracticable. 


(11) Doubtless there can be cited many “horrible 
examples” showing special assessments are an out- 
rage, and undoubtedly as many can be instanced on 
the other side. Their propriety or impropriety, how- 
ever, is not determined by exceptional cases. The 
question should be determined on the basis of ulti- 
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mate public policy. Perhaps it is well to cite such 
an example not as an argument for or against, but 
merely as an illustration. An important retail street 
in one of New York’s cities was greatly increased in 
width because of the heavy traffic. It was believed 
a great increase in the value of the property would 
result so the cost was levied against the property 
owners under a special assessment. But crossing so 
wide a street proved so hazardous that it was in- 
jured as a retail district and property values fell. 
The “improvement” was fine for the automobilists 
but not for the “benefited” property owners who paid 
for it. Is it not time that somebody was getting 
together some figures showing just how special as- 
sessments on the average really work out? 


(12) Special assessments involve additional ex- 
pense. Their advocates justify this by the increased 
justice. But, in the long run, this is very question- 
able, and any increase may not be sufficient to war- 
rant the additional trouble. Probably the advocates 
of special assessments would acknowledge that the 
justice secured is far x<hort of what they have in 
mind. 


(13) In addition to the financial expense, special 
assessments help to clutter up our city charters, our 
record offices, and our general procedure. This bur- 
den is probably much greater than realized. If car- 
ried far enough in attempting to parcel out benefits, 


they would seriously clog the machinery of govern- 
ment. 


(14) Special assessments have much of the plausi- 
bility of the single tax. And, in fact, they are a par- 
tial application of that doctrine. Now, the single 
tax, as stated by one of its enthusiastic advocates, is 
an appealing idea. Society, because of its growth 
and outlays, creates values to which the owner, so 
the single taxers maintain, has no claim; therefore, 
they propose to take that value from him and trans- 
fer it to society in general. Assessing a paving job 
against an individual owner is a fractional applica- 
tion of the same general idea. If a person believes 
in the single tax, this particular argument is with- 
out any validity for him. But, if he is against it, he 
will have difficulty in bringing out with complete 
clarity the precise line of demarcation between the 
single tax idea and the special assessment idea, un- 
less he falls back on the line of definitely ascertain- 
able increments in value to individual properties 
resulting from specific improvements. And, if he 
does this, he then meets the question: If all gov- 
ernmental expenditures resulted in such definite in- 
crements, would he abandon the ability principle 
entirely, and, if not, where would he draw the line 
then? 

(15) The lack of uniformity as to determining the 
area benefited, the percentage of benefit to be financed 
by special assessments instead of by taxation, etc., 
indicates they are so questionable that their admin- 
istrators have far from definite ideas of them. If the 
doctrine of special assessments was really beyond 
question, there should not be the existing confusion 
and lack of uniformity. 

(16) In a rapidly developing society, producing a 
succession of new economic departures, there can al- 
ways be expected a considerable variation of opinion 
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as to where the line should be drawn between those 
general activities of the government which should 
be financed under the principle of ability and those 
much less numerous functions apparently involving 
particular advantages which should be financed un- 
der the principle of benefit. Possibly the proper line 
of demarcation will change with changing circum- 
stances. Also probably whoever continues to think 
about the matter for a time will modify his opinions. 
But the more he thinks, the more apt will he be to 
favor the simpler solutions. We should attempt to 
simplify our government to a point where we can 


run it, instead of being so much at the mercy of 
adventurers. 


(17) This is submitted as a particularly strong 
consideration against special assessments. Any par- 
cel of land is always owned subject to a vast number 
of contingencies. These may become actualities and 
adversely affect its value or the reverse. And they 
can all operate in spite of any merits or demerits of 
the owner. One of the realms where private indi- 
viduals are supposed to be free to employ their per- 
sonal opinion and business acumen is in avoiding the 
acquisition of those properties which will be ad- 
versely affected by future developments while pur- 
chasing those which will be favorably affected. 

Social progress involves the multiplication of all 
sorts of unearned increments for which we do not 
attempt to tax the beneficiary. One of the necessary 
classes of such unforseen contingencies affecting 
future valuations is the future activities of the gov- 
ernment. The building of a school will certainly 
affect the value of some properties more beneficially 
than that of others. This is also true with the crea- 
tion of a park. But can anybody more than very 


approximately determine the changes in valuations 
due thereto? 


The government should perform its functions in 
the best way possible as rapidly as circumstances 
demand with an eye to the greatest good to the 
greatest number. And the financing of these func- 
tions, particularly such emphatically public functions 
as education, sewage disposal and the public roads 
should in general be based upon the ability instead 
of the benefit principle. The great exception which, 
however, is much more apparent than real is the 
gasoline tax. Here we have a tax measured by 
benefit. But it happens that the relative benefit 
probably is not far from coinciding with the relative 
ability involved in the use of motor vehicles. And, 
furthermore, we have here an extraordinary situation 
anyway. Most of those who firmly believe in ability 
as the proper basis of taxation, nevertheless, favor 
the gas tax. Furthermore, taxable ability consists 
of several things. And a combination of the prop- 
erty tax, income tax, inheritance tax, gasoline tax, 
and several other taxes comes closer to taxation in 
accordance with ability than would any single tax 
based upon property. 

(18) There is a principle of political science widely 
realized, it is true, but frequently lost sight of. It 
is this: There are an infinity of excellent proposi- 
tions which might be enacted into statutes but which 
should not be; for, if the law were made so long as to 

(Continued on page 273) 





































































































































































































































































































































A Janus—-Faced Solution for the Janus- 


Faced Problem of War and Peace 


By M. SLADE KENDRICK * 


HAT the “war to end war” did not attain this 
objective has become a platitude. What was 
holy certainty in those idealistic days of fighting 
is now material for skepticism. With national rival- 
ries and sore points of dispute all too evident and, 
with Japan and China at this writing in a state of 
technical peace only, the prospect for permanent 
world peace appears in the insubstantial form of a 
vision. Nor do the varying proposals of the various 
groups whose interests are found in the problems 
of peace and war bring this vision appreciably nearer 
materialization into the solid substance of reality. 
With some groups advocating preparedness, others 
disarmament, others the League of Nations, others 
the World Court and still others, peace treaties, the 
solution of the problem of peace appears far off. For 
peace, if attained at all, must come as the result of 
united action based on the right plan or a fusion of 
right plans. And the outlook at present for such 
united action on any of the plans currently suggested 
is drab. Something may be done but the way to 
peace like the way to many other desirable social 
goals is long and difficult. 


The trouble with each of these proposals is that 
from the point of view of most persons it deals satis- 
factorily with only one phase of the problem. There- 
fore, it enlists the support only of those individuals 
primarily interested in this phase. Thus whatever 
may be said for and against preparedness as a pre- 
ventive of war, its certain and satisfactory effective- 
ness as a national policy is found in war itself. The 
nation that is prepared is better able to fight. Per- 
sons who believe that war is coming are advocates 
of preparedness. Disarmament, on the other hand, 
is intended for peace not for war. Therefore it finds 
advocates among those who hold that war is not in- 
evitable but may be prevented. Much the same may 
be said of the League of Nations, World Court and 
peace treaty solutions. Each of these is a solution 
for peace, not for war. Thus, each finds support 
among persons’ who, believing that peace may be 


had, prefer preparation for peace to preparation for 
war. 


But the problem of the international relations of 
war and peace is Janus-faced. One face looks to 
peace, the other face looks to war. Thus a satisfac- 
tory solution of this problem likewise must be Janus- 
faced. The disarmament solution by the device of 
relatives could be made to face both ways. Clearly 
when all nations disarm in equal proportion, each is 
as well prepared for war as before and the armament 
race with its war-inciting accompaniments of fear 
and jealousy is avoided. But the contest between 
the advocates of preparedness and the advocates of 
disarmament has reached the stage of feelings 
aroused, attacks made and positions held. Neither 
of these rival groups could be made to support the 


* Assistant Professor of Economics and of Rural Economy, Cornell 
University; member of The Tax Research Foundation. 


program of the other by any mere mathematical 
appeal to ratios. The same may be said of the pos- 
sibility of any union of opposing groups regarding 
the League of Nations or the World Court solutions. 


New Solution Needed 


The writer believes that the problem of war and 
peace needs a change of venue to a new solution 
which attached to the articles of faith of no group 
can be viewed dispassionately and objectively by 
all. Without prejudice to the case for disarmament 
and that for our entrance into the League of Nations, 
he suggests as this solution that we prepare a plan 
of revenue for use in the event of war which would 
go into effect automatically on a declaration of war 
to yield billions of dollars derived from taxes, and 
that we invite the other nations of the world to do 
likewise.t This proposal is addressed to both faces 
of Janus. It appeals to the war face as preparation 
for war and to the peace face as a preventive of war. 
These appeals which constitute the reason for choos- 
ing it as the solution of the present impasse will be 
examined in turn. 


Preparation for war in time of peace, in spite of 
such limitation of armament as has been attained, is 
the going national philosophy of the day. Few doc- 
trines of national policy are as securely founded. 
This is true not only in the United States but every- 
where. Battleships, cruisers, submarines, warplanes, 
coast and field artillery, machine guns, tanks, small 
arms, all that vast and varied paraphernalia of mod- 
ern mechanized war, with the armies to man them, 
stand ready all over the civilized world waiting for 
war. 


If because of the contingency of war, the policy 
in time of peace is to prepare great stores of mechani- 
cal equipment of war, to keep steam up in the en- 
gines of the battleships and gasoline in the tanks of 
the fighting planes and to train thousands of men, 
and to hold them in organized divisions ready for 
action, then surely it would be wise to make pre- 
parations for obtaining the purchasing power needed 
to finance a war. Preparation for war is costly as 
national budgets groaning under this load testify. 
3ut war is costlier. When the army takes the field, 
the war-birds ride the sky, and the fleet steams out 
to sea, demands on the Treasury grow ever larger 
and louder. It is funds for this, funds for that, funds 
for everything. No preparations for war, however 
vast, can be complete if they fail to take into account 
preparedness in purchasing power. Money is need- 
ed in the treasury to pay for the materials of Mars. 


The persons who believe in military and naval 
preparation for war must believe also in financial 


1The suggestion of Representative J. McSwain that citizens under- 
stand in advance that taxes will be imposed to meet the current expenses 
of war is nearer the writer’s idea than any other suggestion which he 
has found. This was published originally in 1927 and was reprinted in 
the Hearings of the War Policies Commission. Part I, p. 349. 
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preparation. There is no escape from this conclu- 
sion. In modern war finance and fighting go hand 
in hand. Those who oppose preparation for war 
can find little to object to in financial preparation 
for war. Such preparation—especially the plan for 
taxation suggested here—costs practically nothing, 
conveys no threat of armed might and provokes no 
contest for supremacy which girdles the world with 
arms. 


But—still addressing the war face of Janus—why 
should this preparation be for financing war by taxa- 
tion rather than by bond issues? Why not have a 
corps of Liberty Loan speakers skilled in the art of 
four-minute oratory and trained to say the words 
which bring the most subscriptions? Perhaps the 
best approach to these questions is through the fun- 
damental argument for bond issues. With this ex- 
amined, the way is clear for a consideration of the 
merits of the taxation versus the loan method of 
financing a war. 


The fundamental argument for war bond issues 
is that future generations which gain by the war, 
yet suffer none of its toil and death, should be made 
to pay for it and are made to pay by the loan method. 
Omitting the ethical issue of “should” for more ma- 
terial matters, it can be shown that in the United 
States where all the borrowing would be inside the 
country, it is impossible to make future generations 
pay for a war. Clearly they can furnish none of the 
materials, supplies, equipment used in it. Wars are 
fought with present and past products, not with fu- 
ture products. As old Sir Thomas Browne has re- 
marked: “He had caught a great cold had he no 
other clothes to wear than the skin of a bear not yet 
killed.” Nor through the device of a loan can a 
future generation pay for a war except that as a 
group its members pay themselves. The war gen- 
eration bought the bonds. Its members die and the 
bonds descend to their children. The principal of 
these bonds is paid by taxes levied on members of 
the new generation but it is also received by mem- 
bers of the new generation, the bondholders. The 
new generation pays, but it receives. It cannot pay 
the war generation now dead. 


Loans and taxes alike provide current purchasing 
power for the treasury. They differ not at all in 
respect to the present resources out of which war is 
made. But they are worlds apart in their effects on 
the distribution of the war burden, the price level, 
and the consumption of the civilian population. 


If war with a first class military power is financed 
by taxation, the rates must be high on all incomes 
above a low minimum and drastic on the larger in- 
comes. The nation levies on the incomes of its citi- 
zens to finance the war just as it levies on their 
bodies to stand in the fighting line. It gives tax re- 
ceipts to those who have money; it gives orders to 
report for service to those who have healthy bodies. 
Sometimes these are the same persons, but in general 
the young men do the fighting, the old men furnish 
the funds. If the payment of taxes which terminate 
in receipts causes pain, so do wounds and death 
cause pain. Each gives what he has to the cause 
common to all; the one money, the other, blood. 
But when war is financed by loans, the nation offers 
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those citizens with money an opportunity to make a 
good investment, the while it levies on the bodies 
of others. The one invests and receives interest and 
principal; the other gives that which cannot be 
bought. The issue is fundamentally that of blood 
versus money. War cannot be waged without an 
offering of blood. Should it be supported by an 
offering of money, or should it be the occasion for 
an investment with the payment of interest and prin- 
cipal guaranteed by the government? 


Effects of War Loans 


The loan method of war finance means inflation. 
There is no practical escape from it. The person 
who buys a government bond has the best of collat- 
eral to offer at the bank for a loan to replenish his 
account. The person who wishes not to disturb his 
account may, as many did during the late war, bor- 
row at the bank to buy a bond and then leave the 
bond with the bank as security for the loan. Thus, 
the government obtains purchasing power by the 
sale of its bonds; but due to borrowing on the secu- 
rity of the bonds, the citizens find their purchasing 
power little, if any, reduced. More purchasing power 
(government plus private) is in existence to bid 
against the same volume of product. 

The inevitable result is rising prices. The next 
bond issue must be larger to pay for the same quan- 
tity of goods. Prices rise still more, the cumulative 
process of inflation is on. Things never seem 
brighter; the war makes prosperity. But under- 
neath, maladjustments have begun. And beyond, 
deflation waits. Need more be said? 


Taxes avoid inflation and thereby avoid deflation. 
Unlike a loan for which a bond is issued and which 
is the beginning of many things, taxes end in re- 
ceipts. And a tax receipt is not good collateral at 
the bank. The individual finds that his funds are 
decreased by the amount of taxes paid and the treas- 
ury finds that its account is increased accordingly. 
Thus, with the same amount of purchasing power 
as before, there is no inflation as under the bond is- 
sue method. The government spends more and in- 
dividuals spend less, but the total expenditure in 
dollars is the same. Hence, there is relative stability 
of prices during the war and relative immunity from 
financial deflation afterward. 


Taxes have yet a third major advantage over loans 
as a method of financing war. This is their effect on 
civilian consumption. The individual who pays his 
taxes and obtains a receipt therefor. feels so much the 
poorer. Thus, he is inclined to economize in his 
purchases and restrict his consumption. The in- 
dividual who buys a bond even though on borrowed 
funds has made an investment. Not feeling the 
pinch of poverty, he is not so moved to restrict his 
personal consumption. In war it is vitally necessary: 
that every civilian restrict his consumption to the 
utmost. Wars are waged on that margin between 
total production. and civilian consumption. Econ- 
omy in civilian consumption is one way of widening 
this margin thus making available for the armed 
forces more steel for machine guns, cannon, and bat- 
tleships, more copper for shells, more cotton for 
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explosives, more chemicals for poison gas, more 
wool for uniforms. Wars are won with men and 
munitions. Taxes make possible more of both at 
the front.? : 


But is it possible to finance war by taxation? In 
a modern war with a first class military power, the 
emphasis is on the speed as well as the weight of the 
attack. Victory is not to the strong alone; it is to 
the swift as well. Upon the declaration of war every 
item of current product which can be used for war 
purposes must be commanded; every man of fight- 
ing age who can be spared from civilian employment 
must be inducted into the armed forces. Not only 
are enormous funds required by the government for 
these purposes but they are required quickly. And 
it must be recognized that the process of tax collec- 
tion is relatively slow as compared with the imme- 
diate need for funds. Can taxation provide funds in 
time and can it yield enough revenue to pay the 
cost of the war? 

It must be admitted that at the outbreak of a war 
the need for immediate revenue is paramount over 
the issue of how it should be obtained and that bonds 
offer the quick and easy way to large immediate 
funds. Doubtless in the event of war, loans would 
provide the funds needed to mobilize the first men 
and materials sent to the front. But such borrowing 
could be in anticipation of taxes and after the tax 
collection mechanism is in full operation, it could 
finance the remaining needs of the war. The size 
of the undertaking, though great, is much less than 
it appears to be. This is because the statistics of 
war costs are based on inflated prices induced by the 
bond method of finance. Thus when prices rose during 
the war with Germany and we were obliged to pay 
war bills in cheap dollars, more of them were re- 
quired, thus adding to the monetary cost of the war. 
Also the purchase of the bonds is indicative of the 
great store of purchasing power which could be com- 
manded by the government for war purposes. For 
the country as a whole, the bonds were bought and 
paid for out of current individual incomes. Financing 
the requirements of war differs not at all in this 
respect from financing the requirements of peace. 
It is out of the current income that the products of 
war as well as the products of peace are bought. 
Funds used to buy bonds could be used to pay taxes. 

The exact plan of taxation—the matter of sources 
of revenue, the timing of payments and all the va- 
rious details for effective administration—cannot be 
indicated here. This is the task for a committee of 
able economists and tax experts. Such a committee 
should be created by Congress, given ample funds 
and time and a mandate to develop a plan for financ- 
ing the next war by taxation. The details of this 
plan cannot be known in advance, but certain of its 
major elements are indicated by the nature of the 
problem of war finance and by the federal system 
of taxation. Non-essentials for war and especially 
non-essentials for the civilian population would be 
taxed heavily. Rates on tobacco, furs, candies, soft 
drinks, golf clubs, motion pictures, motor cars used 


?For the taxes versus loans argument I am deeply indebted to: 
Davenport, H. J., “The Post-War Outlook” in the American Economic 
Review, March, 1921; and Brown. H. G., The Economics of Taxation. 
Henry Holt & Co., New York. Chapter II. 
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for civilian purposes, would be high either for pur- 
poses of restricting their consumption, thereby mak- 
ing available more materials for the war, or for 
purposes of revenue. Personal exemptions under 
the federal income tax would be decreased to a very 
low minimum. Rates would be raised through ail 
ranges of income. The highest normal and surtax 
rates, those levied on the largest incomes, would be 
extreme, possibly 90 or 95 per cent. In the Federal 
Bureau of Internal Revenue there exists the nucleus 
of the staff and the administrative experience neces- 
sary to put the foregoing taxes at the suggested 
levels into effect. The personal income tax, in par- 
ticular, is a powerful financial instrument ready to 
yield enormous revenues once the need for these 
funds is paramount. 


Preparation for War by Taxation 


This plan for financing the next war—if it comes— 
by taxation should be developed now while we are 
at peace and should be adopted by Congress to take 
effect immediately and automatically on the decla- 
ration of a state of war. When war comes there is 
neither time nor mood for the extended study and 
thoughtful consideration which the development of 
this plan of finance requires. Unless a plan for fi- 
nancing otherwise is developed in advance of the 
next war, it can be regarded as certain that this war 
—if it comes—will be financed primarily by bonds. 
This plan should be adopted on its satisfactory com- 
pletion. To wait for war is to impose the decision 
regarding it on a war-harried Congress at a time 
when dollars and not debates are needed. But once 
developed and stored in the Acts of Congress this 
plan would be ready to yield billions of taxable rev- 
enue if needed to meet the vast demands of modern 
war. 


From the point of view of the advocate of pre- 
paredness, what effects would follow from the adop- 
tion of such a plan as the law of the land? The 
first is that we would have lived up to the logic of 
preparedness. We would be ready for war not only 
in battle cruisers, submarines, warplanes, field artil- 
lery, rifles, ammunition and a trained army but also 
ready in things financial. Funds would be ready 
to buy new shells to replace those dropped in enemy 
ranks, to build new cruisers, to train and equip more 
men. Our preparedness for war would be complete. 
Then if war came we would wage it with a better 
chance of success. With our civilian consumption 
restricted, more fighting materials and fighting men 
could engage the enemy. And the burden of this 
struggle would be distributed more fairly—wounds, 
suffering, death, the portion of him who has a healthy 
body to give; money from him who has it, but not 
as an investment. Then having missed the great 
upward sweep of inflation during the war we would 
miss the sickening deflation afterward. The adjust- 
ment to the relationships of a peace economy would 
come much more quickly and at less cost. 

So much for the appeal which the plan of financing 
war by taxation makes to the war face of Janus. 
What appeal does it make to the peace face? Its 
possibilities of opening to the world for the first time 

(Continued on page 268) 
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By JAMEs W. MartIN * 


necessary cost of government. 


Operation of the Real Estate Tax 
in Lexington, Kentucky 


Reductions in income, suffered by all classes of people, have made taxpayers 
extraordinarily concerned about high taxes and inequities in the distribution of the 
Local taxpayers’ associations, having as their objec- 
tive correction of existing tax evils, are being organized at a rapid rate. 


and GEORGE W. PATTON ** 


In order 


to act intelligently and in the common interest such organizations must have ade- 


quate facts. 
of existing discontent. 


Inequitable property assessments are the underlying cause of much 
This tax study illustrates a method of obtaining local tax 
information necessary as a basis for well-advised corrective action. 


While limited 


to one city, the conditions disclosed are probably duplicated in many municipalities 


throughout the country.—Editor. 


HIS study,’ based largely on the Roberg Report 
(an appraisal of certain Lexington properties 
made for the purpose of assessment), is an attempt 

to throw some light on the extent to which relative 
equality of assessments is attained. An effort is 
made to show by an analysis of assessment statistics 
the manner in which the tax burden is distributed 
among the property owners in Lexington. (1) The 
tax burdens are compared on the basis of the rela- 
tionship of assessed to true value of parcels of real 
estate subject to taxation. (2) The rates of assess- 
ment of different types of property are compared. 
(3) Properties of various sizes are similarly com- 

pa ie (4) Relative tax burdens are measured by a 
comparison of the amount of taxes actually paid 
with the true value of the properties taxed. If varia- 
tions in assessments, and therefore variations in the 
proportion of taxes paid, exist, it is desirable to know 
to what extent and whether they appear to burden 
unduly some properties and, at the same time, under- 


,_ Director, Bureau of Business Research, University of Kentucky. 
*Sometime Assistant, Bureau of Business Research, University of 
Kentucky. 
1The Bureau makes grateful acknowledgment of the assistance of 
Mr. J. Foley Price, former Commissioner of Public Finance, Mr. Thomas 
A. McLaughlin, former Assessor, City of Lexington, and Mr. Will 
White, Tax Commissioner, Fayette County, for assistance in making 
accessible data indispensable to the preparation of this report. Miss 
Margaret Bargar of the Bureau has aided in preparing the manuscript. 
* The following table gives some notion of the assessment of city real 
estate in other states. Note that Lexington property is appraised at a 


tatio of assessed to true value which is about the average for the states 
represented. 


RATIO OF ASSESSED TO FAIR VALUE OF CITY REAL 
ESTATE IN SELECTED STATES 


Average ratio of assessed to market value 


Farm Village City 

State property property property 
Lexington{Co. assessment af ef arte 54.8 
UCity assessment so 4 60.4 
Colorado® 63.6 
Delaware 88.8 75.9 66.1 
Illinoise 41.9 28.6 30.3 
Indiana : 76.3 76.3 
lowae 48.0 50.3 §2.2 
Kansasf 61.3 63.4 63.4 
Minnesota® 84.6 oe 83.2 
Missouri® 62.7 55.4 
Nebraska! 52.4 ae 47.1 
New York 49.1 51.6 63.6 
North Carolina 75.0 mys 58.6 
Oregon! 41.9 43.6 
exasm ges 36.2 
Virginia 34.5 : 40.5 
Washington° 43.7 43.7 43.7 
WisconsinP 92.4 83.1 72.5 








tax others. Upon what properties do the relatively 
higher taxes fall? Does business or residence prop- 
erty bear the heavier share of the burden? Are the 
larger properties taxed more heavily than the 
smaller? These are some of the questions upon 
which the following analysis throws light. 

Lexington was selected for study primarily be- 
cause of convenience and because it is presumably 
typical. The study was not initiated because of any 
belief that the local assessment situation was par- 
ticularly bad or good.? In fact, after observing the 
work of both the city and county assessors for sev- 
eral months, one may feel certain that both officials 
make a reasonable effort to administer the law as 
fairly and efficiently as possible.* 


I. Basis of Data on Valuation 


A. Meaning of “Estimated True Value.” The data 
used in this investigation are taken from the Roberg 
Report, which consists of an appraisal made in 1928 


® Coombs, Moorhouse and Seeley, Some Colorado Tax Problems, p. 43. 
The figures used are the average ratios of assessed to owner’s valuation 
(1926) of 205 urban properties. 

bM. M. Daugherty, Assessment and Equalization of Real Property in 
Delaware, p. 15. 

¢ Simpson, The Tax Situation in Illinois, p. 29. The city figure is the 
average rate of assessment for urban property in cities with a population 
of 5,000 or over, not including Chicago, in ten Illinois counties. 

a R. W. Nelson and G. W. Mitchell, Assessment of Real Estate in 
Iowa and other Mid-western States, p. 127. Data for villages and cities 
are combined by Nelson and Mitchell. 

¢ Ibid., p. 34. 

f Englund, Assessment and Equalization of Farm and City Real Estate 
in Kansas, p. 46. 

& Nelson and Mitchell, op. cit., pp. 89-90. 

4 Brannen and Gromer, Taxation of Farms in Missouri, p. 10. The 
ratio used is the average ratio of assessed to sales value (1924) of 246 
parcels of urban and 340 parcels of rural real estate in six Missouri 
counties. 

i Nelson and Mitchell, op. cit., p. 112. 

ij Report of the State Tax Commission (New York), 1925, pp. 449- 
450. 

bag of the State Tax Commission of North Carolina 1928, pp. 
169-217 

'W. H. Dreesen, A Study of Ratios of Assessed Values to Sale Values 
of Real Property in Oregon, pp. 14, 22. : 

m Walls, The Operation of the General Property Tax in Caldwell 
County, Texas, 1924-1928, p. 10. 

a Ballinger and Coombs, Taxes on Farm and Urban Real Estate in 
Virginia, p. 27. 

° Washington Tax Investigation Commission, Report, 1930, p. 17. 
The figure shown is a general average. 

» Nelson and Mitchell, op. cit., pp. 68-69. 

3In Kentucky, as in nearly one-third of the other states, cities make 
an assessment which duplicates within corporate limits that made for 
county and state purposes. 
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by Mr. Louis A. Roberg, appraisal engineer of Cin- 
cinnati. This survey includes 448 properties of which 
69 per cent are business properties, about 10 per 
cent apartment houses and double dwellings and the 
remainder single dwellings. As this sample includes 
but a small fraction of the total number of properties 
in Lexington, it was essential that it be tested before 
being used as representative of the entire city. For 
this purpose the statistical test of adequacy of sam- 
ple, as indicated by the stability of the average, is 
used. The average percentage of assessed to esti- 
mated true value for the first 112 (25 per cent of 
the total) properties, selected at random, was com- 
puted and the same percentage computed after add- 
ing successive increments of 112 properties with the 
following results: 


Number of Ratio of (city) assessed 
properties to estimated true value 
112 57.9 
224 58.5 
336 59.7 
448 60.4 


It will be observed that the average fluctuates only 
slightly, indicating that conditions are such that a 
sample of 448 properties may be considered typical. 


Due to the fact that the city attempts to assess 
real estate at 80 per cent of its full value, Mr. Roberg 
adjusted his unit values to suit this purpose. With 
this report as a basis it was possible to arrive at an 
approximate true or sales value of these properties.* 
However, before using these figures as measures of 
true values, inquiries were made concerning the re- 
liability of the Roberg appraisal. Four real estate 
dealers, a number of other business men acquainted 
with Lexington real estate, and a leading local ap- 
praisal engineer confirmed the view that, with modi- 
fications on which all agreed, the Report represented 
a highly accurate 80 per cent appraisal. Approxi- 
mately fifteen sales or leases of properties, which 
took place either shortly before or after the Roberg 
Report was made, confirm the accuracy of the work. 
In one respect, however, it was admitted that the 
Roberg figures were in need of further modification. 
After a study of sales and leases on some of the 
properties in the central or downtown section of 
Main Street and discussion with the experts already 
mentioned, the Roberg figures were adjusted to esti- 
mate values which approximate very closely the 
sales values of the properties included in this study. 
The estimated true values of the items in the Roberg 
Report were arrived at by adding 25 per cent to the 
valuation of the properties not in the central Main 
Street district, 25 per cent to building and 87.5 per 
cent to land values on the properties in this district. 


To verify the Roberg figures still further, another 
sample of 465 properties, which had been valued by 
a local official appraiser, were analyzed after deter- 
mining from sales data that the official’s figures 
varied from 100 per cent of full value by an average 
of less than 3 per cent. The properties are located 
in various parts of the city and are composed solely 
of residences and vacant lots outside the business 
section, classes not as well represented in the Roberg 





4 Due to the fact that there is no provision in the Kentucky law re- 
quiring sales to be recorded in such a manner as to reveal actual prices 
paid for property, little or no information concerning value of real estate 
can be derived from official records, 
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sample as might be desired. The analysis confirmed, 
so far as the data permitted similar treatment, the 
findings based on the Roberg valuation figures, 


B. What Property Is Taxable and in What Man- 
ner? The Kentucky constitution and statutes pro- 
vide for the assessment of property not specifically 
exempt from taxation at its “fair cash value.”*> Ex. 
perience has shown that it is impossible to obtain 
perfect compliance with this principle. But a rea- 
sonable compliance with the law would result in only 
relatively small, incidental variations in the case of 
real estate.® 


II. The Relation of Assessed to Estimated True 
Value 


A. All Property. Figure 1 presents graphically a 
percentage distribution of the ratios of assessed to 
estimated true values of the 448 properties included 
in the Roberg Report. The solid curve represents the 
assessment rate applied by the city and the dotted 
curve the assessment rate used by the county. These 
curves are technically cumulative frequency curves 
with the base line representing the total number of 
properties in the form of percentages from 0 to 100 
per cent and the vertical scale representing the ratio 


Fig. 1 
PERCENTAGE DISTRIBUTION OF ASSESSMENTS ON THE 
BASIS OF 


RATIO OF ASSESSED TO ESTIMATED 
TRUE VALUE OF 448 PROPERTIES, 1928 


Assessed Valuation, Per Cent of Estimated True Value 





20 


10 20 30 40 so 60 70 80 90 100 


Properties - Per cent of Total 





5 Sec. 4022 of the Kentucky Statutes provides that: “For the pur- 
poses of taxation real estate shail include all lands within this state and 
improvements thereon .. .” and sec. 172 of the Constitution requires 
that: “All property not exempted from taxation by this Constitution, 
shall be assessed for taxation at its fair cash value, estimated at the 
price it would bring at a fair voluntary sale .. ..” 

® The Roberg Report is evidence that reasonably accurate assessments 
can be made. The same can be said of the Zangerle method used if 
Cleveland. 
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of assessed to estimated true values. The horizontal 
lines picture the weighted average rate of assess- 
ment of all the properties. This chart indicates that 
the properties were valued at rates varying from 
31.3 per cent to 160.0 per cent of estimated true value 
by the city assessor and from 20.6 per cent to 192.0 
per cent by the county assessor. The city assessed 
only four properties at rates above the estimated 
true values, whereas the county assessed thirteen 
items at values above this level. 


In order to secure a more accurate understanding 
of the character of these assessments, a better meas- 
ure than either distribution or ranges should be 
used. If the horizontal lines in the chart represent 
100 per cent uniformity, the degree of equality at- 
tained by assessment may be measured by the devia- 
tion of the actual curves from the horizontal lines. 
The curve for the city assessments has an average 
deviation of 19.8 per cent’ from the level of uni- 
formity. The average property assessed below the 
average percentage of estimated true value was un- 
derassessed, as compared with the average property 
assessed above this norm, by 34.8 per cent. Pro- 
fessor Herbert D. Simpson® of Northwestern Uni- 
versity illustrates very clearly the idea of average 
deviation by applying the figures to wearing apparel. 
For example, if a man’s proper size is 15 in collars, 
7.5 in hats, and 8 in shoes, an average deviation of 
19.8 per cent would fit him out in either a No. 12 or 
18 collar, a hat size 6 or 9, and a loose fitting No. 
9.5 on one foot and a diminutive No. 6.5 on the other. 


The average deviation of county assessments from 
the level of uniformity was somewhat higher, being 
24.8 per cent. This means that on the average the 
county assessment deviated from the norm (54.8 per 
cent of estimated true value) by 25.2 per cent more 
than the average city assessment. The typical prop- 
erty assessed by the county at a rate below the 
average percentage of estimated true value was 
underassessed, as compared with the typical parcel 
assessed above this level, by 39.8 per cent. 


There appears to be some, though far from perfect, 
correlation between assessments by the city and 
those by the county.® It is true also, as shown by 
Figure 1, that the city and county tend to distribute 
their assessment rates in somewhat the same way, 
though by no means identically. 

The divergence between city and county assess- 
ments is perhaps best illustrated by citing particular 
cases. For example, the city assessed a property, 
the estimated true value of which is $33,750 at 
$22,000 or 65.2 per cent and the county assessed the 
same parcel at $8,600 or 25.5 per cent. Another case 
is that of a property estimated to be worth $14,800 
assessed by the city at 80.0 per cent of this figure 
and by the county at 33.7 per cent. These cases 





™Per cent of average deviation means the average variation (in per- 
centage terms) of the several items from the average assessment. Un- 
less otherwise indicated, averages are arithmetical means. The 1927 as- 
sessments in Illinois show an average deviation of 45.1 per cent. See 
Simpson, op. cit., p. 55. 

STbid., p. 29. 

®* The Pearsonian coefficient of correlation (computed by the Spearman 
tank method) is about .60. A coefficient of correlation is a statement 
in mathematical terms of the degree to which two variables tend to 
fluctuate together. If there is no such tendency, the coefficient is .00; 
if there is perfect correlation of a positive character, the coefficient is 
1.00. On the other hand there may be a tendency for the variables to 


fluctuate in opposite directions, thus producing a negative coefficient of 
—1.00 to —0.01. 
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direct attention to one of the most difficult problems 
of assessment, namely, that assessed values vary, 
often to a marked degree, as different unskilled or 
careless individuals place values on identical parcels 
of real estate. In many instances these variations 
are not due to an error in judgment on the part of 
the individual making the assessment but rather are 
the result of adjustments made by the board of 
equalization. The influence of these bodies is per- 
haps best illustrated by the data concerning the city 
assessments. The Roberg valuations were presented 
without alteration to the city board of equalization. 
It is to be remembered that, with the exception of a 
few central Main Street properties, the Roberg ap- 
praisals were acknowledged by authorities previously 
cited to represent 80 per cent of true value. Of 
the 448 properties included in these appraisals the 
board accepted the Roberg valuations on 116 (25.9 
per cent), raised the valuation on twenty-four (5.3 
per cent) and lowered it on 308, or 68.7 per cent of 
the total. In the case of the 116 properties on which 
the Roberg figures were accepted only twenty-four 
were estimated to be worth above $25,000, the most 
valuable being appraised by Roberg at $57,500. The 
average value of the properties was $19,350, which 
suggests that the board did not tend to alter figures 
as often on smaller as on larger properties. 

It is of further interest that, with two exceptions, 
these properties are not owned by any of the large 
property owners in the city. In the case of the 
twenty-four properties on which the valuations were 
raised above those made by Roberg only five prop- 
erties were estimated to be worth more than $20,000 
each, and in these cases the Roberg figures were 
raised very little. The greatest increase was that 
on a property valued by Roberg at $11,200 and raised 
by the board to $14,000, an increase of $2,800 or 25 
per cent. This property is located in one of the 
older business sections of the city where land values 
are depreciating. .On the remaining 308 items the 
board lowered the Roberg figures on the average by 
14 per cent, or an average of $3,700 on each parcel 
of property. Thirty-two of this number were re- 
duced by 30 per cent or more. In one instance the 
board reduced the Roberg valuation by 60.8 per 
cent. This property was appraised at $58,680 and 
assessed by the board at $23,000. In contrast with 
the case in which the Roberg figures was raised 25 
per cent by the board, this property is fairly new 
and is located in a new business district where values 
are increasing. Moreover, the greater part of the 
aggregate reduction made by the board was made on 
central Main Street properties, a fact the more re- 
markable when it is recalled that these particular 
items were undervalued by Mr. Roberg. The aggre- 
gate value of the 448 parcels included in the Roberg 
Report is $18,145,406, and the board reduced this 
total by $3,072,411, or 16.9 per cent. Of this total 
reduction, $1,414,140 or 46.0 per cent represents the 
reductions granted on the fifty-four properties lo- 
cated in the central Main Street district. The aver- 
age reduction on each of the fifty-four items was 
$26,187, or 21.8 per cent of the average appraised 
value, whereas the average reduction granted on the 
remaining 254 items was $6,528, or 14.2 per cent. 
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Table I 
AVERAGE RATIO OF ASSESSED TO ESTIMATED TRUE VALUE, BY CLASSES, 1928 


July, 1932 






Ratio of assessed to 





Total Total assessed value estimated true value 
Group Number of Roberg : County 
No. Type of property properties Estimated appraisal County City and state 
true value value City and state per cent per cent 
I Stores and flats 127 $ 5,251,299 $ 3,692,075 $ 3,261,100 $ 2,990,008 62.1 56.9 
II Stores and dept. stores* 73 5,501,871 3,665,861 3,181,545 2,943,695 57.8 53.5 
111 Garages and filling stations» 32 1,899,290 1,456,460 1,214,325 1,004,870 63.9 53.2 
IV Warehouses* 42 2,680,147 2,144,170 1,807,885 1,659,540 67.4 61.9 
V Miscellaneous business® 35 7,518,536 5,510,740 4,126,775 3,860,340 54.8 51.3 
VI Apt’s. and double dwellings® 43 951,642 758,350 646,675 517,600 67.9 54.4 
VIL Single dwellings 96 1,146,829 917,750 834,690 708,659 72.8 61.8 
VIII Old residences 14 145,560 116,450 105,550 85,300 72.5 58.6 
IX Vacant lots 6 59,724 47,780 44,500 37,900 74.5 63.5 
X Total 468 $25,154,898 $18,309,636 $15,223,045 $13,807,903 60.5 54.9 
XI Total excluding groups VIII and IX 448 24,949,614 18,145,406 15,072,995 13,684,703 60.4 54.8 
XII All business property 310 22,851,143 16 469,306 13,591,630 12,458,453 59.5 54.5 








® Includes: 25 department stores; 48 stores. 

> Includes: 6 filling stations; 26 garages. 

¢ Includes: 14 general warehouses; 28 tobacco warehouses. 
4 Includes: 
¢ Includes: 30 apartments; 13 double dwellings. 







A definite explanation of these variations is at 
best a matter of conjecture, but several possibilities 
may be suggested. 


1. Political Influence. While specific local exam- 
ples can not be directly cited, political interests often 
interfere with sound judgment in the assessment of 
property.® 

2. Size of Property. There seems to be a tend- 
ency under most American systems of general prop- 
erty taxation to underestimate the values of the 
larger properties. This may be due in part to the 
psychological effect of large numbers, as illustrated 
by the fact that a 10 per cent increase by the board 
means a raise in the assessment amounting to only 
$300 in the case of a $3,000 parcel but to $4,000 in the 
case of a $40,000 house and lot. A change in assess- 
ment of $300 appears less impressive than one of 
$4,000 even though it amounts to exactly 10 per cent 
in each case. 


3. Complaints. The board hears the complaints 
of those property owners who are not satisfied with 
their assessment and this in some instances brings 
about a reduction. Some merchants request lowered 
assessments on the basis of a bad business year. In 
several cases, the leases on properties are so written 
that the lessee must pay not only a rental, but also 
the taxes, insurance and maintenance charges on the 
property. Many such lessees have complained of 
the bargain they have made and requested reduc- 
tions in assessments. In sections of the city where 
paving improvements have been made by levying 
a special assessment on the property owners, com- 
plaints based on the increased burden due to special 
assessments have led in some instances to reduction 
of the assessed value of property. Another form of 
complaint is that made by business firms operating 
branch houses in Lexington. The complaint is some- 
times accompanied by a threat to move the business 
out of the community. The seriousness of this type 
of threat may be questioned, as it is often merely a 
ruse to secure a reduction of taxes. 


These suggestions do not indicate all the reasons 
for changes made by the equalization boards; they 
are intended, rather, as examples of forces which are 
brought to bear on these bodies. 





1 Englund, op. cit., p. 29 and Simpson, op. cit., Introduction by Pro- 
fessor Ely and chap. vii. ° 





7 hotels; 5 theatres; 7 office and bank buildings; 3 lodge rooms; 13 miscellaneous business properties. 


B. Assessment of Property by Classes.—For the 
purpose of learning how properties of different types 
are assessed, the 448 parcels of real estate were di- 
vided into seven groups on the basis of the purpose 
for which the property is used. Table I and Figure 2 
show the classification and the results of the compu- 
tations. It will be noticed that nine groups are 
included in the table and shown in the figure. The 
parcels of property in Groups VIII and IX were 
part of the Roberg survey but were omitted when 
the weighted averages for all the properties ap- 
praised by Roberg were computed for the purpose 
of this study. 


Fig. 2 


AVERAGE RATIO OF ASSESSED TO ESTIMATED TRUE 
VALUE BY CLASSES, 1928 
(See Table I for explanation of Groups) 
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Groups 


Group I consists of 127 stores and flats. Figure 3 
presents the actual data for the individual properties; 
it indicates that the range for this type of property 
is not quite as great as that for all the properties 
included in the survey. The assessments in this 
group, nevertheless, are scattered over a wider range 
than would ordinarily be expected, since the prop- 
erties are almost entirely business properties of me- 
dium value which change hands more frequently than 
do larger business properties; thus, the assessors 
have a better opportunity to know their values. 


Group II consists of seventy-three properties of 
which twenty-five are department stores and forty- 
eight other stores. It is one of the three classes 0! 
property included in this study which are assessed 
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Fig. 3 
ACTUAL DISTRIBUTION OF ASSESSMENTS OF 127 STORES 


AND FLATS ON THE BASIS OF RATIO OF ASSESSED 
TO ESTIMATED TRUE VALUE 
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below the average of all classes.1* The county as- 
sessed two properties (and the city one) at values 
exceeding the estimated true value. One parcel of 
property having an estimated true value of $27,875 
is assessed by the county at $34,000. Although the 
lot on which this store is located is in a district of 
rising values, the building is old (built in 1878) and 
not in keeping with the value of the lot. The prop- 
erty assessed at 142.8 per cent of its estimated true 
value presents a different situation as it is located 
in a business section which is rapidly depreciating 
in value. The lot is estimated to be worth $1,750 
and is assessed by the county at $8,000, 357.1 per 
cent above the estimated true value. It seems from 
this case and others that the county assessing staff 
has not taken cognizance of the business migrations 
and consequent changes in the desirability of par- 
ticular business locations. 

Thirty-two properties, six filling stations and 
twenty-six garages and automobile display rooms, 
make up Group III. Figure 5 shows a fair concen- 
tration of assessments for the properties in this 
group. In fact the city assessed 60.3 per cent of 
the properties at rates between 50 and 75. per cent 

1 See Fig. 2 and Fig. 4. These appraisals are typical of all classes 


examined in that the county valuations tend toward greater dispersion 
than do the city assessments. 
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of estimated true value and the county assessed 
72.0 per cent of the properties within the same limits. 
Eliminating a parcel of property on which the esti- 
mate of true market value is in error’ the city 
assessments show an average deviation of only 7.0 
per cent and the county, 9.4 per cent. 


Group IV is important in that it includes twenty- 
eight tobacco warehouses, a type of property used in 
one of the major businesses of the city. Figure 2 
shows that these properties as a group rank fifth in 
the matter of assessment. The best evidence of 
concentration, as shown in Figure 6, appears in the 
city assessments. Aside from one parcel, all the 
properties assessed by the city are valued at rates 
between 40 and 82 per cent of estimated true value. 
The range in the county assessments is somewhat 
greater in that the properties assessed lie between 
much wider limits (20 to 130 per cent). The city 
valuation deviated from uniformity by 20.0 per cent 
and the county valuation by 41.1 per cent. 


Group V consists of seven hotels, five theatres, 
seven office and bank buildings, three lodge rooms 
and thirteen miscellaneous business properties. The 
parcels included here are too few in number to clas- 
sify separately ; moreover, particular items would mis- 
represent the various groups. For instance, one 
item which is valued at $255,000 is assessed by the 
city at $150,000 and by the county at $60,000; a sec- 
ond valued at $208,000 is assessed by the city at 
$100,000 and by the county at $79,000 and a third 
valued at $76,000 is assessed by the city at $35,000 


Fig. 4 
ACTUAL DISTRIBUTION OF ASSESSMENTS OF 73 STORES 


AND DEPARTMENT STORES ON THE BASIS OF RATIO 
OF ASSESSED TO ESTIMATED TRUE VALUE 


Per Cent of Estimated True Value 





Assessed Valuation, 
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"A filling station located on a main traffic artery is assessed at 160.0 
per cent of the Roberg valuation by the city and 192.0 per cent by the 
county, but investigation indicates that the appraisal was evidently in 
error. 























































































































and by the county at $36,750. However, it seems 
worth while to show the distribution of assessments 
of these large business properties; hence, Figure 7. 

Groups VIII and IX do not lend themselves read- 
ily to comparison. In Group VIII the buildings are 
very old and their values not in proportion to the 
value of the lots on which they are situated. Until 
these buildings have been replaced by business 
houses, it is at best a conjecture to estimate their 
market value. As Group IX includes only six vacant 
lots it can not be considered representative of the 
assessment situation for this class in general. How- 
ever, these parcels are the only vacant lots in the 
present business district, and it is interesting to note 
that they are assessed at rates considerably above 
the average of all the Roberg properties.** 





























Fig. 5 
ACTUAL DISTRIBUTION OF ASSESSMENTS OF 32 GARAGES 


AND FILLING STATIONS ON THE BASIS OF RATIO 
OF ASSESSED TO ESTIMATED TRUE VALUE 





































Assessed Valuation, Per Cent of Estimated True Value 


20 


Number of Properties 


Group VI is composed of thirty apartment houses 
and thirteen double dwellings. The curves in Fig- 
ure 8 show the usual divergence between city and 
county assessments: The city has assessed the 
group at an average rate which is 12.4 per cent 
higher than the average rate for all types of prop- 
erty; but the county has assessed them at an aver- 
age which is 0.9 per cent below the average rate of 
all county assessments. Moreover, the distribution 
of the county assessments shows a somewhat greater 
range than does the distribution of city assesments. 
It may be said that data for this class of property 


1% See Fig. 2 and Table I. 
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indicate, relatively speaking, a fair degree of equal- 
ity in assessments. 


Fig. 6 


ACTUAL DISTRIBUTION OF ASSESSMENTS OF 42 WARE. 
HOUSES ON THE BASIS OF RATIO OF ASSESSED TO 
ESTIMATED TRUE VALUE 








Assessed Valuation, Per Cent of Estimated True Value 


20 
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The weighted average ratios of assessed to esti- 
mated true value for the ninety-six single dwellings, 
Group VII, as shown in Table I and Figure, 9, are 
72.8 and 61.8 for the city and county respectively. 
This class is assessed at higher rates than any other 
improved property as these percentages exceed the 
average for all property by 20.5 per cent as assessed 


Fig. 7 


ACTUAL DISTRIBUTION OF ASSESSMENTS OF_ 35 MISCEL- 
LANEOUS BUSINESS PROPERTIES ON THE BASIS OF 
RATIO OF ASSESSED TO ESTIMATED TRUE VALUE 
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Table II 
AVERAGE RATIO OF ASSESSED TO ESTIMATED TRUE VALUE OF BUSINESS AND RESIDENCE PROPERTY 


Number of 
properties 
4 


Estimated 
true value 
$24,154,898 
22,851,143 

1,146,829 


Type of property 
All property 4 
Business property (Group XII) 310 
Residence property (Group VII) 96 


Fig. 8 


ACTUAL DISTRIBUTION OF ASSESSMENTS OF 43 APART- 
MENTS AND DOUBLE DWELLINGS ON THE BASIS OF 
RATIO OF ASSESSED TO ESTIMATED TRUE VALUE 


Assessed Valuation, Per Cent of Estimated True Value 


Number of Properties 


by the former and by 12.8 per cent as assessed by 
the latter. Here the board of equalization has ac- 
cepted without alteration a larger number of the 
Roberg valuations than in any other instance. This 
is probably due in some measure to the fact that the 
properties are small and that, with few exceptions, 
they are not owned by any of the large property 
holders. Only a small percentage of the complaints 
registered before the board come from owners of 
smaller parcels of real estate because they usually 
take no action toward having their assessments re- 
duced. The county assessments, as in other in- 
stances, are scattered over a wider range than are 
those of the city. 

For the purpose of comparing the assessment of 
business and residence property another group has 
been introduced. Group XII represents all the prop- 
erties included in the Roberg Report that are used 
for business purposes. A computation of the weight- 
ed average ratio of assessed to estimated true values 
for Group XII shows, as indicated by Figure 2, that 
business properties as a whole are assessed at a 
slightly lower percentage of true value than is prop- 
erty of all classes. But when these figures are com- 
pared with those for single dwellings the differential 
is much greater. Residential properties are assessed 


Ratio of assessed to 

estimated true value 
County 
and state 
per cent 

54.8 


Total assessed value 


County City 
City and state per cent 
$15,223,045 $13,807,904 60.4 . 
13,591,630 12,458,453 59.5 54.5 

834,690 708,650 72.8 61.8 


by the city at an average of 22.3 per cent higher than 
the corresponding rate for business property.’* The 
average margin of difference shown by a comparison 
of the county assessments is 13.3 per cent. 


The relative underassessment of business property 
as compared with residences may have a discourag- 
ing influence on home ownership. Dwelling houses 
are required by the assessment situation to bear a 
part of the taxes which, according to all principles 
of equity, should be borne by business property. It 
is difficult to determine to what extent the high 
assessments placed on dwellings tend to deter home 
ownership. The motives for owning one’s home are 

(Continued on page 274) 


Fig. 9 
ACTUAL DISTRIBUTION OF ASSESSMENTS OF 96 SINGLE 
DWELLINGS ON THE BASIS OF RATIO OF ASSESSED 
TO ESTIMATED TRUE VALUE 


city AV. 72.78 
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14See Table II. On the average thirty-six North Carolina cities as- 
sessed business properties at 57.6 per cent of their estimated true value 
and residence properties at 63.1 per cent, a difference of 9.5 per cent. 
See The Report of the State Tax Commission of North Carolina, 1928, 
p. 214. 
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Affiliated Corporations.—A ffiliation of three companies is 
denied, where all three were owned entirely by eleven mem- 
bers of the same family, but the percentages of individual 
stockholdings in each were widely divergent, some of the 
stockholders in one company owning nothing at all in the 
others.—U. S. Court of Claims in Pokorny Estate, Inc. v. The 
United States, No. L-29. 


Amortization of Pipe-line Facilities—Amortization de- 
ductions as to pipe-line facilities owned and operated by 
pipe-line companies during the period July 1, 1917, to 
December 31, 1918, are not allowable by those companies 
nor by affiliated companies under Section 234(a)(8) of the 
1918 Act, providing for deduction for amortization of facili- 
ties for the production of articles contributing to the prose- 
cution of the war. The pipe-line companies were not 
entitled to the deduction by reason of the holding of the 
Treasury Department, considered by the court to be cor- 
rect, that “a taxpayer whose business activities are confined 
to transportation, other than transportation by water, of 
articles or men contributing to the prosecution of the war, 
is not entitled to the amortization allowance provided in 
the statute.” Neither were the companies affiliated with 
the pipe-line companies entitled to the deduction, because 
“The properties and facilities upon which the deduction 
for amortization is claimed were purchased or installed by 
the pipe-line companies. The costs of acquisition and con- 
struction of pipe-line facilities were the costs of the pipe- 
line companies. The statute allows the deduction for 
amortization only to the corporations bearing the cost of 
acquisition or construction, which, in this case, were the 
pipe-line companies.”—U. S. Court of Claims in The Texas 
Pipe Line Company v. The United States; The Texas Pipe 
Line Co. of Oklahoma v. The United States; The Texas Com- 
pany v. The United States; The Texas Company et al. v. The 
United States. Nos. K-368, K-369, K-370, K-371. 


Bad Debt Deductions.—Taxpayer who had previously 
adopted the basis of deducting specific bad debts, and had 
never requested permission to deduct an addition to a 
reserve for bad debts was not entitled to deduct such an 
addition in his returns for 1922 to 1924, especially where 
he also deducted specific bad debts. The Commissioner 
disallowed such a deduction, and the prima facie correctness 
of his determination is held not to have been overcome. 
—U. S. Circuit Court of Appeals, Fourth Circuit, in Atlantic 
Bank & Trust Company v. Commissioner of Internal Revenue. 


No. 3272. Decision of Board of Tax Appeals, 23 B. T. A. 
1218, affirmed. 


Business Expense.—Attorneys’ fees, etc., paid by indi- 
viduals in 1921 to 1926 to prosecute claims for compensa- 
tion for land condemned and taken over by New York City 
were not deductible as ordinary and necessary business 
expenses.—Court of Appeals of the District of Columbia 
in Thomas Williams v. David Burnet, Commissioner. Henry 
K. S. Williams v. David Burnet, Commissioner. Nos. 5429, 
5430. Decision of Board of Tax Appeals, 21 B. T. A. 109, 
affirmed. 

Expenditures for a new brick foundation for a building, 
necessitated by excavation and erection of a building on 
adjacent land, but constructed with a view to adequate 
support for additional stories which might be added to 
taxpayer’s building, are not deductible as ordinary and 
necessary expenses, but constitute a capital expenditure 
for a permanent improvement.—U. S. Circuit Court of 
Appeals, Ninth Circuit, in Crocker First National Bank of 
San Francisco, a National Banking Association, v. Commis- 
sioner of Internal Revenue. No. 6692. Decision of Board 
of Tax Appeals, 22 B. T. A. 6861, affirmed. 


Closing Agreements.—Right to repudiate a closing agree- 
ment is denied a beneficiary of a trust who overstated her 
income on account of misrepresentations made to her by 
the trustees of her father’s estate. Misrepresentations 
made by parties other than those executing a closing agree- 
ment are not included in the factors which may invalidate 
such an agreement.—Court of Claims of the United States 
in Virginia Trotter Hyde v. The United States. No. L-326. 

Taxpayer may not repudiate a closing agreement for the 
year 1918 on the basis of the fact that it was prevented 
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from taking a deduction by the advice of a revenue agent, 
This is not proof of “fraud or malfeasance or misrepresen- 
tation of a material fact.” : 

Deduction in 1929 is disallowed for New York State 
Franchise tax which was not paid in 1929, and which ac- 
crued in 1928.—United States District Court, So. Dist. of 
New York, in The Bell Syndicate, Inc., v. Frank _C. Bowers, 
as Executor of the Estate of Frank K. Bowers, Deceased. 

Club Initiation Fees——The 10 per cent tax on club initia- 
tion fees imposed by Section 413 of the 1928 Act applies on 
the purchase of certificates of membership of the club from 
an outgoing member by an incoming member. Munn vy, 
Bowers, 47 Fed. (2d) 204, followed.—U. S. Circuit Court of 
Appeals, Seventh Circuit, in Wild Wing Lodge v. Myrile 
Tanner Blacklidge, Collector. No. 4753. Oct. term, 1931, 
April session, 1932. Decision of lower court affirmed. 

Completed Contract Method of Bookkeeping.—Where a 
building contractor keeps his books on the completed con- 
tract basis, and filed his returns accordingly, the Commis- 
sioner correctly determined his income on that basis, Article 
36 of Regulations 69 being a valid regulation.—U. S. Circuit 
Court of Appeals, Second Circuit, in Alfred E. Badgley v, 
Commissioner of Internal Revenue. Affirming, per curiam, 
Board of Tax Appeals decision, 21 B. T. A. 1055. 

Corporation Distributions—Where by authority of its 
stockholders a corporation before dissolution in 1918 deeded 
all its assets to a partnership of which the taxpayer was a 
member for the assumption of its liabilities, the partnership 
crediting the book surplus of the corporation to the part- 
ners in 1918, and selling the assets in 1920, it is held that 
the partners received income from the transaction in 1918 
and not in 1920 when the assets were sold. Although the 
debts of the corporation were not paid at the time the deed 
was made and nothing was distributed to the stockholders, 
so that creditors might have attacked the sale, the corpo- 
ration had sold its assets and there was nothing left to 
vest in its directors as trustees under the provisions of the 
code of Alabama. 

In a suit for refund of taxes, evidence may not be received 
on an issue entirely different from the grounds set forth in 
the claim for refund, unless the question of the sufficiency 
of the refund claim is waived by. the Government.—U. S. 
Circuit Court of Appeals, Fifth Circuit, in W. E. Snead, Col- 
lector of Internal Revenue, v. F. H. Elmore. Lower court 
decision reversed and remanded. 

Dividend paid in December, 1925, by a corporation after 
liquidation and dissolution had been decided upon and the 
corporate property sold is held to be a distribution in 
liquidation, although it did not impair capital or retire any 
shares of stock and although the declaration by the direc- 
tors designated the dividend as a “cash dividend of fifty per 
cent.” “It makes no difference what the directors called 
it when the dividend was declared, nor does the fact that 
subsequent dividends were termed ‘liquidating’ dividends 
when this dividend was not so termed alter its character.”— 
U. S. Circuit Court of Appeals, Fourth Circuit, in Sallee 
Brown Gossett v. Commissioner. James P. Gossett v. Com- 
missioner. Nos. 3276 and 3277. Decision of Board of Tax 
Appeals, 22 B. T. A. 1279, affirmed. 

Corporation Distributions—Where the stipulation of 
facts shows that $100,000 distributed by a corporation to 
its stockholders in 1922 represented that amount paid in to 
the corporation in 1919 and was at all times until its dis- 
tribution carried in a separate account as “contributed sur- 
plus,” the distribution in 1922 can not be considered to be 
taxable to the stockholders as a dividend, even though the 
stipulation of facts further shows that the greater part of 
the contributed surplus was paid in by the stockholders 
from various sums credited to the stockholders’ individual 
accounts on the corporate books from former years’ earn- 
ings and profits of the corporation. “If he [the Commis- 
sioner] contended that the credits on the books did not in 
fact belong to the stockholder and did not constitute a debt 
from the company to the stockholder, and were not under 
the control of the stockholder, he should not have stipu- 
lated that the stockholder paid in this money to the corpo- 
ration. They could not pay in that which they did not 
control.”—U. S. Circuit Court of Appeals, Ninth Circuit, in 
Louise Mysell v. Commissioner of Internal Revenue. Hart L. 
Weaver v. Commissioner of Internal Revenue. A. R. Dennis 
v. Commissioner of Internal Revenue. Florence I. Richardson, 


(Continued on page 262) 
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{em passage of the 1932 Revenue Act opened a Pan- 
dora’s box of troubles for taxpayers, the Bureau of 

Internal Revenue, and Congress. Ambiguities in the Act 
have caused widespread confusion, particularly among man- 
ufacturers, producers and importers whose sales are subject 
to tax, and the many inequalities and omissions have led to 
wholesale dissatisfaction. Several defects have been found, 
only one of which has been corrected, to date, by resolu- 
tion of Congress. The Bureau has been deluged with in- 
quiries, and the regulations that have been released appear 
to answer only a small part of them. Many Treasury 
decisions and supplemental rulings will be forthcoming to 
cover special cases and doubtless much litigation, which 
will extend beyond the limitation period on the excise taxes, 


will result from the speed in which Congress jammed 
through the Bill. 


Early Revision of Taxes Probable 


Sweeping revision of the entire measure in the next ses- 
sion is highly possible. It is confidentially predicted in 
many sources that the revenue derived from the Act will 
fall far short of Treasury and Congressional estimates, and 
that new taxes will be needed. Industries feeling that the 
present Act is discriminatory will probably lead a fight for 
a general manufacturers’ sales tax, exempting the necessi- 
ties of life. 

A determined move to strike out the tariffs on oil, coal, 
lumber and copper is already under way, and should a 
Democratic Congress result from the November elections, 
it will have fair chance of success. The rising tide of 
wet sentiment favors the view that a beer tax, estimated 
to raise $500,000,000 by the procedure of legalizing 2.75 per 
— beer and taxing it at 6 cents a pint, may be an event- 
uality. 

Before the 1932 Act was a week old, it was discovered 
that a Senate amendment to Section 625 (contracts prior 
to May 1, 1932) designed to protect from the tax. con- 
sumers who may have bought under an installment contract 
articles such as refrigerators or radios, title of which would 
not pass until after June 21, the effective date of the excise 
taxes, permitted wholesale escape from the tax. The Sec- 
tion read in part: 


el G ae contract of the character above described was 
made with the United States or with any person other 
than a dealer, no tax shall be collected under this title.” 


It thus exempted sales made to many large users of tax- 
able articles under long term contracts for future sale. For 
example, a manufacturer who was not a dealer and who had 
made contracts before May 1, 1932 for the sale to him’ of 
large supplies of lubricating oil during 1933 and 1934 would 
pay no tax on the oil, and neither would his vendor. The 
Treasury estimated that the slip, if uncorrected, would cost 
between $25,000,000 and $30,000,000. 

To cover the defect, Congress, on June 13, passed a per- 
fecting resolution (H. J. Res. 429), striking the words “or 
with any person other than a dealer,” and adding to the 
section: “If any article has, under a contract of the charac- 
ter above described, been delivered, prior to June 21, 1932, 
to any person (other than a dealer or other than a person 
intending to use the article as material in the manufacture 
or production of another article, or to sell it on or in con- 
nection with, or with the sale of, another article), no tax 
shall be collected under this title.” 

A few days later, two more important defects were found. 
The Treasury learned that large gasoline and oil companies 
Were turning their stocks over to selling and distributing 





companies, which would not come under the description 
of “manufacturers,” or “producers,” and that sales by these 
companies, after June 21, 1932, could not be reached by the 
tax. It also discovered that there were approximately 
100,000 blenders of oils in the country, who would have to 
be_considered as manufacturers, and sales to whom, under 
Section 620, would be exempt. The collection of the tax 
from them would be very difficult. Approximately $17,000,000 
would seep out of this hole, it was estimated. 


The House immediately passed H. J. Res. 435, imposing 
a tax of one cent a gallon on gasoline and 4 cents a gallon 
on lubricating oil sold by the person (other than the im- 
porter or a producer) having title to the gasoline or oil 
on June 21, 1932 (if such person had title on that date to 
more than 25,000 gallons of gasoline, or more than 1,000 
gallons of lubricating oil). The resolution also excepted 
from the provisions of Sec. 620 lubricating oils taxable un- 
der Section 601(c)(1). 

A snag was struck immediately, however, in the Senate. 
Senator Norris offered an amendment shifting the tax on 
electrical energy from the consumer to the producer, and 
exempting from the tax municipal power plants. His 
action, coupled with the contests over the relief, economy 
and appropriation measures, has so far prevented Senate 
enactment, and thousands of dollars are being lost to the 
Treasury. 

The same rocky course has been encountered by H: J. 
Res. 439, to allow a credit or refund against the tax to any 
state or political subdivision “in the amount of any tax” 
under Title IV paid with respect to “the sale of any article 
purchased by it for use solely in the exercise of an essential 
governmental function.” 

This resolution, introduced by Representative McCor- 
mack of Massachusetts, quickly passed the House, but has 
hung fire in the Senate. Until it is passed, states will have 
to pay the tax. 

Many are the perfecting amendments and bills now wait- 
ing a hearing in House and Senate. The more important 
of them are: 

H. R. 12822 (LaGuardia)—to restrict the imposition of the 
10 per cent tax on furs to “articles made of fur on the hide 
or pelt, or of which any such fur is the material of chief 
value of the entire garment.” 

H. j. Res. 448 (Collier)—to prevent a construction of the 
petroleum tariff (Sec. 601(c)(4)) to include natural asphalt 
and asphalt and bitumen derived from petroleum. This 
amendment is expected to pass in this session of Congress. 

H. R. 12774 (Chindblom)—to repeal Section 726 of the 
1932 Act, increasing the stamp tax on sales of produce for 
future delivery. 

H. R. 12773 (Chindblom)—to relieve depreciated estates 
from the burden of the estate tax by providing that the 
estate of a decedent dying between September 1, 1928 and 
January 1, 1932 shall be evaluated as of a date eighteen 
months after death, and that the tax to be paid shall bear 
the same ratio to a tax computed without reference to the 
amendment as the subsequent value of the net estate bears 
to the value of the net estate computed at the time of dece- 
dent’s death. In no case shall the tax be less than 60 per 
centum of the tax computed without reference to the 
amendment and state inheritance taxes shall not exceed 
eighty per cent of the tax, the bill stipulates. 

The purpose of this measure is to enact into law Section 
811 of the 1932 Act as passed by the House. The depreci- 
ated estates provision was cut from the bill in the Senate, 
after representatives of several states had insisted that its 
approval would result in heavy losses of revenue to the 
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states whose inheritance tax laws permitted only a tax 
equal to 80 per cent of the Federal estate tax. No action 
is expected during this session, but the bill will be laid 
before the Ways and Means Committee and the Senate 
Finance Committee in the fall. If a compromise with the 
states is worked out, it has a fair chance of passage. 


H. R. 12783 (Johnson of Texas)—to repeal the check tax. 
This bill will probably lay over until fall, and if the check 
tax proves to be the nuisance that its opponents claim it 
to be, considerable support will be given the measure. 


H. R. 12818 (Lonergan)—to amend Section 284(e) of the 
1926 Act. This section limited the credits and refunds to a 
taxpayer whom the Board of Tax Appeals found had over- 
paid his tax to cases where the taxpayer had filed claim 
for refund or a petition with the Board within three years 
after the payment of taxes, in the case of the 1926 Act, or 
within four years, in the case of prior Acts, or had filed his 
claim or petition within the period extended by waivers for 
filing claims. The amending bill seeks to permit, in addi- 
tion, recovery of a refund or credit where the overpayment 
was found by the Board in a decision rendered after the date 
of enactment of the 1928 Act, if a claim for refund or credit, 
or the petition, had been filed on or before December 31, 
1928, even though the tax had been paid more than four 
years (or in the case of a tax imposed by the 1926 Act, more 
than three years), before the filing of a claim or the peti- 
tion. This amendment is designed to take care of special 
cases, and is to apply whether the decision of the Board 
of Tax Appeals was rendered before or after the amend- 
ment became law, or whether any court judgments had 
been rendered. 


H. R. 12816 (Mt. Hogg)—to discontinue the payment of 
interest on judgments against the United States and amounts 
allowed on account of taxes illegally collected. It provides 
that no interest for any period after the date of judgment 
shall be allowed or paid on the amount of any judgment 
against the United States or on any amount refunded, cred- 
ited or allowed on account of any tax illegally collected. 
The drastic nature of this legislation and resulting opposi- 
tion which it engenders make it practically impossible of 
passage at this session. It will be considered in the fall 
by the Judiciary Committee of the House. 


H. R. 12875 (La Guardia)—to amend Section 148 of the 
Revenue Act of 1932, as amended, by adding at the end 
thereof a paragraph requiring every corporation having 
a capital stock of $200,000 or more to file a quarterly report 
of its assets and liabilities, including a statement of gains, 
profits, and earnings, in such detail as the Commissioner 
may by regulation prescribe, together with a sworn state- 
ment setting forth the names of its officers and directors 
holding the capital stock of such corporation and the extent 
of the holdings of each. Such reports and sworn state- 
ments would be made available for public inspection. 


Taxpayers with claims before the Bureau or the Courts 
received a decided blow by the reduction of the interest rate 
to be allowed or paid on judgments, credits or refunds 
from 6 per cent to 4 per cent. This reduction was accom- 
plished by the enactment into law on July 29 of the economy 
bill, Section 319 of which reads as follows: 


“Hereafter the rate of interest to be allowed and paid 
shall be 4 per cent per annum whenever interest is 
allowed by law upon any judgment of whatsoever char- 
acter against the United States and/or upon any over- 
payment in respect of any internal-revenue tax. All 
laws or parts of laws in so far as inconsistent herewith 
are hereby repealed.” 


The construction of this section appears to be that even 
if a judgment had been rendered, or a schedule allowing an 
overpayment had been signed before the date of enactment 
of the Economy Bill, the interest rate, regardless of the 
years involved or the period for which interest had been 
running, will be computed at 4 per cent if payment had 
not been made before date of enactment. The government 
hopes to save between $30,000,000 and $60,000,000 by this 
economy. Doubtless the courts will have an opportunity 
to pass on the retroactivity of the provision. 
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The Taxes on Checks and Electricity 


T HE check tax and the tax on consumption of electrical 
energy have, so far, been the worst plagues of taxpayer 
and Bureau. Considerable confusion has resulted from the 
statement, made in the Senate by Mr. Reed of Pennsyl- 
vania, that orders drawn by the drawer upon himself and 
made payable at a bank would be exempt from the tax, if 
at the end of the day all these orders which have been 
honored at the bank are lifted by a single check drawn on 
the bank itself, in which instance this latter single check 
would be the only taxable instrument. 


The Bureau, fearing wholesale avoidance of the tax, will 
probably not go as far as Mr. Reed suggested. The perti- 
nent regulation (Art. 36) reads: 


“An order for the payment of money, in form drawn 
upon the drawer and made payable at a bank, is subject 
to the tax if such instrument, without more, constitutes 
an order to the bank to pay the instrument and charge 
the amount thereof against the account of the drawer.” 


The tax does not apply to receipts or withdrawal slips of 
savings accounts. “Counter-checks” clearly in the form of 
receipts and presented in person by the signor are not 
taxable; but counter checks made out to the order of “Self,” 
“Maker,” “Bearer” or “Cash,” and constituting orders on 
the bank to pay the money are taxable. 


Two of the most prominent banks in the country are 
now engaged in a friendly struggle over the taxability of 
two orders to transfer deposits made by long distance tele- 
phone. Just four cents is involved, but many times that 
amount has been spent in postage alone without settling 
the contest. As the Act specifically applies the tax only 
to “instruments,” it is a little difficult to find the instru- 
ments involved, unless they be the letters confirming the 
telephoned requests. It is quite clear from this contro- 
versy that the 1932 Revenue Law was not written in such 
a way that he who runs may read. 


The tax on checks has given rise to so many questions 
not fully covered in Regulations 42 as originally drafted 
that indications at this writing were that amendments of the 
regulations will be issued to further clarify the statute and 
to make definite provisions for the different types of 
orders, payroll checks, etc. Nearly all of the unsettled 
points involve means devised in the hope of effecting non- 
taxable payments. 


The tax on electrical energy applies to all energy fur- 
nished the consumer except that furnished for industrial 
consumption. Electrical energy for industrial consumption 
includes that used in manufacturing, processing, mining, 
refining, irrigation, shipbuilding, etc., and by public utilities, 
carriers, waterworks, and telephone, telegraph and radio 
companies, according to Art. 40 of Regulations 42. 


The Bureau has developed a rule of thumb to take care 
of cases where most of the energy consumed is used for 
industrial purposes, but a small part thereof is used to light 
houses, camps, show-rooms, etc. If there is no subsequent 
sale of the energy, and the proportion used for other than 
strictly industrial purposes is less than one-fifth of the 
total consumed, then no tax applies. If, however, the in- 
dustrial consumer redistributes the energy for considera- 
tion, either by sub-metering or by a flat charge, it becomes 
the “vendor” under the Act, and must collect the tax from 
its vendees and file a return. In addition, it must notify its 
vendor of the amount of current so redistributed. 


In the case where a mining company furnishes its em- 
ployees with houses, and lights them without submetering, 
and makes a flat charge for rent without separating the 
charge for electricity, the Bureau is inclined to hold that 
there will be no tax. 


_The 20 per cent rule, however, is purely a general prin- 
ciple, and the Bureau will doubtless make exemptions to 
it in many cases. 


Where an apartment house owner purchases current from 
a power company, uses part of it for the house, and redis- 
tributes the remainder to his tenants, he must collect the 
tax on the amount redistributed. The power company must 
be advised, according to the Bureau, of this amount, and 
in turn collects the tax from the owner only on the amount 
used for the apartment house per se. 
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The ruling that electricity produced in municipally owned 
plants and sold for domestic or commercial purposes is 
taxable at the rate of 3 per cent just as is electricity pro- 


duced by private Mews: Domes and sold for the same uses WE OFFER 

is meeting with objection from some municipalities, espe- 

cially on he Pacific Coast, and it is probable 2 the AT LIBERAL DISCOUNTS 
validity of this phase of the tax will be tested. If such 

plants should be held tax-exempt, then private companies GUARANTEED 


may institute an attack on the tax on the ground that it is CERTIFICATES & MORTGAGES 
discriminatory. : 

The first paragraph of Article 40 of Regulations 42 as 
amended by T. D: 4337, reads: 


“The tax applies to the amount paid for all electrical 
energy furnished for domestic or commercial consump- 
tion, either by a privately or publicly owned electrical 
power company.” 







Title Guarantee & Trust 


Lawyers Mortgage 


Originally the adjective “operating” preceded the words ' 
“electrical power company.” The second paragraph of Lawyers Title 
Article — similarly amended. The deletions eliminated “Scie TT 

the possible construction that the tax would not apply : 
where payment was made by a domestic or commercial New York Title 
consumer to a holding company. 






Due Date of Excise Tax Returns Prudence Company 


A® a result of information received by the Bureau of 
ge aa Revenue that reports have pye in poe age roar = 

to the effect that returns and payments of taxes under the . ; ; 
new Manufacturers’ Excise and Miscellaneous Taxes will Get our prices before buying tad selling 
not be required until August, the Bureau issued an official cia aes 
statement under date of June 20, 1932, from which the 
following explanation is quoted: 

“The law provides that the new taxes are effective as of 


the beginning of business June 21, 1932, except that the tax LEWIS & STOEHR 


















on theatre ticket brokers which became effective June 6 at ; COR ATEe 

p. m., and the tax on electrical energy, which became ey ee 
effective June 22, 1932. The first returns to be rendered 7 HANOVER ST. NEW YORK 
under the new Act will cover the period from the effective 


TELEPHONE Dicsy 4-0985-6-7-8 
date to June 30. These returns must be filed and the tax 

paid on or before the 31st of July. Each month thereafter 
the new excise and miscellaneous taxpayers must render 


returns and pay the taxes covering the preceding month’s 
business.” 





The Tax on “Toilet Preparations” 


UESTIONS have arisen bearing upon the 10 per cent 

manufacturers’ excise tax on toilet preparations which in- 
dicate a misunderstanding that the tax applies to toilet articles 
other than toilet “preparations.” The items taxable are 
enumerated in Section 603 of the law as follows: Perfumes, 
essences, extracts, toilet waters, cosmetics, petroleum jellies, 
hair oils, pomades, hair dressings, hair restoratives, hair 
dyes, tooth and mouth washes, dentifrices, tooth pastes, aro- 
matic cachus, toilet soaps, toilet powders and “any similar 
substance, article, or preparation, by whatsoever name 
known or distinguished; any of the above which are used 
or applied or intended to be used or applied for toilet pur- 
poses.” (Italics supplied to indicate preparations subject 
to a 5 per cent instead of a 10 per cent rate.) 

Article 22 of Regulations 46 states that the fact that any 
particular product, preparation or substance coming within 
the scope of the Act may have, or be held out to have, a 
medicinal, stimulating, remedial, or curative value does -not 
exempt it from the tax, if it is commonly used as an adjunct 
to the toilet or for toilet purposes. Toilet soap is taxable 
whether in the form of a liquid, semi-liquid, paste, flake, 
powder or cake. A soap used chiefly for removing grease 
and stains from the hands, though capable of incidental use 
for cleaning kitchen utensils, is taxable as a toilet soap, but 
soaps which are made, advertised, held out, and sold pri- 
marily for general cleaning or laundry purposes, but which 
may have incidental or trivial use as a toilet soap, are not 
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taxable unless advertised or held out as suitable for toilet 
purposes. Shampoo oils and liquids not containing sapona- 
ceous matter are taxable as toilet preparations. 


Conflicting Taxation to be Studied 


Hf Be first step in the coordination of state and Federal 
taxation will be undertaken this summer by a subcom- 
mittee of the House Ways and Means Committee, headed 
by Representative Fred M. Vinson of Kentucky. The sub- 
committee, according to Mr. Vinson, will investigate all the 
fields of taxation to determine from which either the states 
or the Federal Government should withdraw, so as to elimi- 
nate the present inequalities and injustices. The chief aim 
of the survey is to bring about a reduction of taxes by the 
development of an improved system. 


The subcommittee will contact every state to get the 
views of its experts, will study the legal and constitutional 
limitations placed on taxation and will consider the revenue- 
raising systems of other countries. It will have the cooper- 
ation of the Treasury Department and the Joint Committee 
on Internal Revenue. Ogden L. Mills, Secretary of the 
Treasury, has favored such work as the subcommittee plans. 


Serving with Mr. Vinson are Thomas H. Cullen, Carl R. 
Chindblom, Frank Crowther, and David J. Lewis, all mem- 
bers of the Ways and Means Committee. 


Federal Deficit Nearly 3 Billion Dollars 


i HE Federal Government incurred a deficit of $2,885,000,000 
during the fiscal year 1932, and increased its public 
debt from $16,801,000,000, on June 30, 1931, to $19,487,000,000, 
according to the report made by Secretary Mills of the 
Treasury at the close of the fiscal year on June 30. 


The deficit was due, according to Mr. Mills, to decreased 
receipts resulting from a slackening of business, and to 
extraordinary expenditures. Revenue fell off $1,196,000,000 
to $2,121,000,000. Expenditures chargeable against ordinary 
receipts were $5,006,000,000, or $786,000,000 more than for 
the previous year. 


Income tax receipts totaled $1,057,000,000, which was 
$803,000,000 less than during 1931, and $83,000,000 less than 
the estimate made by the Treasury. Customs duties de- 
clined $50,000,000 to $328,000,000, as result principally of a 
decline of 19 per cent in dutiable imports. Miscellaneous 
internal revenue receipts totalled $503,000,000, representing 
a decline of $66,000,000. The decrease was largely a result 
of a decline in tobacco tax receipts, which had fallen off 
$42,000,000 for the period through May. The postponement 
of the payments due from foreign governments was the 
chief cause of a reduction in miscellaneous receipts other 
than internal revenue to $233,000,000 from $509,000,000. 

Secretary Mills pointed out in his report that the com- 
bined deficits of the past two years, amounting to 
$3,788,000,000, represented but slightly more than the ag- 
gregate surplus of $3,460,000,000 from preceding years which 
had been applied to reduce the national debt. 

“We have, in effect, been drawing on what might fairly 
be termed a reserve previously set up,” he stated. 

The principal items of increase in expenditures include 
$500,000,000 for the Reconstruction Finance Corporation; 
$125,000,000 for the Federal Land Banks; $83,000,000 repre- 
senting payments on awards under the Settlement of War 
Claims Act of 1928 and Treasury Department building; 
$22,000,000 given to the Department of Agriculture and 
largely expended for Federal-aid Highway construction, and 
$79,000,000 expended by the Veterans’ Administration. 


Many of the expenditures, according to the Secretary, 
will eventually be repaid, such as the advances to the 
Federal Farm Board and the payments for stock of the 
Federal Land Banks and the Reconstruction Corporation. 

While the rate of increase in the public debt during the 
past year was more rapid than in any previous peace-time 
period, substantial increases have octurred during the past 
major depressions. As is pointed out in the June issue of 
the Cleveland Trust Company Business Bulletin, unbalanced 
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budgets resulting from severe depressions are not new in 
this country. 


As a result of the long depression of the ’70s, an increase 
in the public debt of about 16 per cent occurred, and in the 
90s prior to the increased borrowing to finance the War 
with Spain, the national debt was increased over 30 per 
cent. For several years following the panic of 1907, the 
trend in the Federal debt was upwards, which seems to 
indicate a period of unbalanced budgets. 


Although the new revenue law was designed to balance 
the budget for the coming fiscal year, prospects are that 
unemployment relief and other emergency requirements 
will more than offset the increased revenue provided. If 
the depression should be as protracted as those of the ’70s, 
80s and ’90s, it is probable that the national debt will 
again reach the tw enty-five billion dollar level of 1919. 


Public Debt Reduced in Ohio 


SS is being made in a number of states in ad- 
justment of public finances to present-day economic 
conditions. For example, Joseph Tracy, State Auditor of 
Ohio, has announced that bonded indebtedness of Ohio's 
political subdivisions (including counties, townships, cities, 
villages and school districts) has been reduced $35,000,000 
during the past year to $977,891,331. This reduction in the 
aggregate debt was made despite an increase in debts of 
cities from $484,284,020 to $501,503,357. The net decline in 
Ohio is attributed primarily to the Griswold debt limitation 
law of 1921, providing for retirement of certain portions of 
bonds annually. 


In the main, the government of the State. of Ohio has 
been operated on a cash basis. The state has only a small 
bonded debt, consisting of $1,250,000 soldiers’ bonus obli- 
gations, issued in 1922 and due next fall. Last November 
the state voted against issuance of $7,500,000 in bonds for 
rehabilitation of welfare institutions. 


City Receives Large Tax Prepayments 


ONTRARY to prevailing opinion, not all communities 

have surrendered to the depression. Just as some in- 
dividuals still have occasion to worry about the high rates 
in the upper income tax brackets, some communities are 
developing wrinkles over a state of affluence. The /Wall 
Street Journal reports officials in Waterbury, Conn. anxious 
as a result of the large numbers likely to take advantage of 
the 4 per cent discount allowed those who make prepay- 
ments of taxes for the second half of 1932. 


Already 92 per cent of the first half 1932 levy of $2,908,970 
made by the City of Waterbury has been paid and prepay- 
ments of $392,559 have been made on account of the second 
half levy, due in November. The city has $1,398,808 cash 
in banks, and has no floating debt. But since it is unpopular 
now not to .be worried, Waterbury insists on being dis- 
tressed because tax bills are being paid too promptly. 


Revenue from Gasoline Tax Declines 


REVENUES from gasoline taxes in the United States 
for the first three months of this year were lower in 
the aggregate than in the corresponding period of last year, 
as a result of a decrease of 2.48 per cent in motor fuel 
demand, according to information received by the U. 5S. 
Department of Commerce. 


Among the states showing the largest declines in gasoline 
consumption during the first quarter of 1932 are Alabama, 
Arkansas, California, Florida, Montana, Nebraska, North 
Dakota, Oklahoma, South Carolina, South Dakota, Texas, 
and Wisconsin. 


Substantial increases for the first quarter in the reported 
gasoline demand are shown for the following states: Dela- 
ware, Illinois, Indiana, Maine, Maryland, Massachusetts, 
Michigan, Nevada, New Hampshire, New Jersey, New 
York, Oregon, Rhode Island and Virginia. 
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Rulings of the Bureau of Internal Revenue 


British Income Taxes, Accrual of.—British income taxes 
assessable for the British year of assessment, April 6- 
April 5, regardless of whether such taxes are based on the 
average income of a 3-year period or on the income of the 
preceding year, accrue on the first day of the British tax 
year Of assessment, for it appears that liability for the 
payment of the British taxes is dependent upon whether 
the taxpayer continues in business during the year - of 
assessment. 

General Counsel’s Memorandum 5971 (C. B. VIII-1, 182) 
revoked in so far as inconsistent herewith.—G, C. M. 10613, 
X 1-24-5513 (p. 10). 

Commission Received by Insurance Agent on Policy on 
His Own Life—Tax Liability—The reason that the com- 
mission allowed an insurance agent on a policy taken out 
on his own life is considered income is that the relation- 
ship of employer and employee exists between the insur- 
ance company and the agent and, inasmuch as the insurance 
company is under contract to pay the agent commissions 
on all policies of insurance secured by him, no distinction 
can logically be made between a commission paid to the 
agent on account of a policy written on his own life and 
a commission paid to the agent on account of a policy 
written on the life of some one else.—G. C. M. 10486, X-22- 
5492 (p. 2). 

Deductions from Gross Income—Taxes.—The ruling con- 
tained in I. T. 2587 (C. B. X-2, 134), holding that the liquid 
fuels tax imposed by the State of Pennsylvania under the 
Act approved May 21, 1931, is deductible in the income tax 
return of the distributor who pays it and to whom it is 
not refunded, is not affected by either Act No. 136 or Act 
No. 137 of the state legislature, approved June 1, 1931.— 
G. C. M. 10627, X 1-26-5526. 


Income Received in Consequence of State or Municipal 
Securities Issued at a Discount.—Cities and towns in the 
State of X meet expenses by the sale of notes. The notes 
are issued at a discount and are noninterest bearing. 

Held, that discount received in connection with State 
or municipal securities issued at a discount should be 
treated in the same manner as discount on Treasury bills 
is treated in Treasury decision 4276 (C. B. VIII-2, 83). 
General Counsel’s Memorandum 1455 (C. B. VI-1, 87) is 
revoked in so far as it holds that discount on municipal 
securities issued at a discount may not be treated as tax- 
exempt income in the case of holders of the securities at 
maturity who were not the original purchasers of such 
securities, or in the case of original or subsequent purchas- 
ers selling such securities before maturity—G,. C. M. 10452, 
X 1-23-5499 (p. 2). 

The city of Y sells 4 per cent bonds direct to the public. 
The bonds are sold at a discount to yield 4.5 per cent. 

Held, that the discount received in connection with State 
or municipal interest-bearing securities issued at a discount 
should be treated for income tax purposes in the same 
manner as discount on Treasury bills is treated in Treas- 
oO 4276 (C. B. VIII-2, 83).—I. T. 2629, X 1-23-5500 

p. 4). 

Inspection of Returns.—There is no provision of law or 
regulations which authorizes inspection of Federal income 
tax returns by state officers in connection with the adminis- 
tration of State laws imposing a tax upon intangible prop- 
erty based upon its value.—I. T. 2631, X 1-25-5517 tp. 1). 

Interest upon State Obligations—The University of the 
State of R has been held by the Supreme Court of the state 
to constitute an integral part of the free public school 
system of the state. The bonds here in question are issued 
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by the trustees of the university and are regarded as in- 
strumentalities of the State issued for the purpose of carry- 
ing out an essential governmental function of the state. 
The interest on such bonds ts not subject to Federal income 


tax.—G. C. M. 10557, X-26-5525. 


Property Transmitted at Death—Determination of Gain 
or Loss.—The second paragraph of the twenty-second 
clause of the will of A provides as follows: 

“T further direct that in case any bonds, stocks, or other 
securities held by me at the time of my decease shall not 
be listed upon the Stock Exchange, or shall have no 
listed established market value, that said bonds, stocks, or 
other securities be divided in kind among my residuary 
legatees and devisees and not sold.” 

Held, that the above clause in the will did not result in 
specific bequests to the residuary legatees of the classes of 
securities named in that clause. Accordingly, the third 
sentence of Section 113(a)5 of the Revenue Act of 1928 
governs the basis for determining gain or loss from the 
sale or other disposition of the securities falling under that 
provision of the will—G. C. M. 10607, XI-25-5518 (p. 2). 


Status under California Law of Husband and Wife Liv- 
ing Apart but Not Divorced.—The taxpayer was married 
and living with his wife until on August 1, 1930, a separation 
occurred and thereafter they lived apart, though there was 
no divorce. 

Held, under the laws of California they were husband 
and wife for the entire taxable year, and the salary of the 
husband for the entire year was divisible between the hus- 
band and wife for income tax purposes.—I. T. 2630, X1I-23- 
5501 (p. 5). 


Taxable Income.—The compensation of the taxpayer as 
director of parks and forestry of the city of , Kans., 
was not received as an officer or employee of a political 
subdivision of a State engaged in the exercise of an essen- 
tial governmental function and such compensation is sub- 
ma? to the Federal income tax.—I. T. 2627, X1-21-5486 
(p. 5). 





Court Decisions 
(Continued from page 256) 


Executrix of the Estate of William L. Richardson, Deceased, 
v. Commissioner of Internal Revenue. James F. Gurley v. 
Commissioner of Internal Revenue. Nos. 6654, 6655, 6656, 
6657, 6658. Decision of Board of Tax Appeals, 21 B. T. A. 
1283, reversed. 


Compensation Paid in Corporation Stock.—Shares of 
stock of a corporation received by the taxpayer as addi- 
tional compensation for services rendered constitute tax- 
able income to the extent of their fair market value at the 
tume ot receipt. Preferred stock of $50,000 par value paid 
to taxpayer in 1923 represented taxable income in that 
amount.—U. S. Circuit Court of Appeals, First Circuit, in 
Old Colony Trust Company et al., Administrators v. Commis- 
sioner. No. 2670, Oct. term, 1931. Board of Tax Appeals 
decision, 22 B. T. A. 1062, affirmed. 


Deductions from Gross Income.—No loss was deductible 
in 1924 by reason of the taxpayer’s short sale of stock to 
his wife. Pursuant to Ohio law the transaction under the 
admitted facts was unenforceable and illegal. 

Taxes paid by a husband in 1925 on real estate occupied 
by himself and his wife as a home and held in her name 
were not deductible by the husband. 

Payment by a husband in 1925 of interest on mortgages 
on property owned by his wife is not deductible by him. 

Interest paid in 1925 on a loan on an insurance policy is 
not deductible where the evidence does not establish that 
the payment was obligatory upon the taxpayer but rather 
indicates that it was made in behalf of his wife—Court of 
Appeals of the District of Columbia in William Ainslie Col- 
ston v. David Burnet, Commissioner. No. 5489. Decision 
of the Board of Tax Appeals, 21 B. T. A. 396, affirmed. 


Depreciation on Telephone Plants.—Commissioner’s ad- 
justment of the cost of telephone plants by annual depreci- 
ation deductions of 8 per cent is approved in connection with 
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the determination of the profit derived in 1926 from the 
sale of the telephone system of which the plants were a 
part.—U. S. District Court, So. Dist. of Iowa, West. Diy. 
in J. F. Meyer v. Lars E. Bladine. No. 324, Law. , 


Dividends Distinguished from Taxable Compensation.— 
Amounts of $212,000 received in,1917 and $33,592.80 received 
in 1918 by an individual, representing 10 per cent of the 
amount of dividends on corporate stock received by a 
family trust of which he was a member, are held to be 
taxable as compensation and not as dividends. The pay- 
ments were received under a contract entered into with 
the trust in order to induce the individual to retain his 
position as director of the corporation instead of starting 
a competing business. Under the contract, he was to re- 
ceive the 10 per cent until he had acquired a certain number 
of the shares of stock from the trust, at which time he 
would receive the regular dividends on the shares he should 
have acquired instead of the 10 per cent payments. He 
never acquired the shares, and when he ceased to be a 
director of the corporation the payments ceased. Under 
these conditions the payments can not be regarded as divi- 
dends.—U. S. Circuit Court of Appeals, Seventh Circuit, in 
C. Bai Lihme v. Mabel G. Reinecke, Collector. Decision of 
lower court affirmed. 


Escrow Agreement—Effect on Tax Liability.—Recovery 
by the Government of part of an amount placed in escrow 
with a bank to secure consideration of the taxpayer’s abate- 
ment claim for 1919 is allowed in the amount of additional 
taxes found due for 1919, with interest, although the Board 
of Tax Appeals had made a finding of no deficiency due to 
its decision that the deficiency notice had been mailed after 
the expiration of the statutory period, thus eliminating the 
necessity for consideration of the merits of the case. The 
escrow agreement as entered into in July, 1924, provided 
that upon final determination of the tax liability, so much 
of the cash deposit as was required to wipe out the liability 
should be surrendered to the Government. The agreement 
was a new and enforceable claim, which was due when the 
Collector certified to the bank the amount of tax due, that 
act being held to be the final determination referred to in 
the agreement, rather than the Board decision, which passed 
upon the statute of limitations for determination of the 
deficiency and not upon the question of collection under 
the agreement.—U. S. Circuit Court of Appeals, Eighth 
Circuit, in United States of America v. Martin Hotel Com- 
pany, a Corporation. Nos. 9342 and 9347. Decision of lower 
court reversed. 


Estoppel of Change of Tax Status.—Petitioner, having 
represented under oath to the Government, in her return 
for 1922, that she was a member of a certain partnership 
and having reported income from the partnership, and the 
Government having accepted her representation and acted 
accordingly, she can not be heard to deny that status after 
the time had passed for the Government validly to assess 
a tax against another for the partnership income reported 
by the petitioner.—U. S. Circuit Court of Appeals, Seventh 
Circuit, in Elnora C. Haag v. Commissioner of Internal Reve- 
nue. No. 4679. Oct. term, 1931. Decision of Board of Tax 
Appeals, 19 B. T. A. 982, affirmed. 


Federal Estate Tax.—(1) Where a bequest, under the 
will of a decedent who died in 1921, was made to a church 
on certain conditions or if such conditions were not met, 
the bequest was in effect to go to the decedent’s wife or 
her heirs at law, the bequest was not deductible from gross 
estate. “A contingent bequest, the value of which can not 
be determined from any known data but depends on mere 
speculation, is not deductible.” 


(2) Bequest by a Missouri decedent to trustees of a fund 
to be devoted “to such benevolent purposes as, in their 
opinion will constitute a fitting testimonial or memorial 
for me, and, in some degree, extend my usefulness and 
helpfulness to others” is held deductible under Section 
403(a)(3) of the 1921 Act providing for the deduction of 
bequests to charitable corporations. Under Missouri deci- 
sions this bequest would classify as a charity. “Charitable 
bequests are favorites of the law. Furthermore, every pre- 
sumption is to be indulged against intestacy. If this devise 
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under the terms of article thirteen is not a charitable be- 
quest, the estate is intestate to the extent of $589,000. The 
intention of the testator is to be gathered, not from the 
language of a clause, standing alone, but from the four 


corners of the will, and by a consideration of the character e 


and temperament of the testator himself as revealed by 
the record.”—U. S. Circuit Court of Appeals, Eighth Cir- 
cuit, in St. Louis Union Trust Company, et al., Executors, etc. 
v. David Burnet, Commissioner. No. 9355. May term, 1932. 
Decision of Board of Tax Appeals, 21 B. T. A. 1201, 
afirmed as to issue (1) and reversed as to issue (2). 

A husband and wife, by deed of gift, acquired real estate 
as tenants by the entirety; on the death of the husband in 
1921 one-half of the value of that real estate was included 
in his gross estate. The wife having died within five years 
after the death of the husband, and the whole value of that 
real estate being included in her gross estate, there should 
be allowed, as a deduction under Section 303(a)(2) of the 
Revenue Act of 1924, one-half of that value. The husband 
devised his entire estate to his wife, and she therefore took 
the interest in the realty which her husband had at the 
time of his death by “inheritance” as that word may be 
fairly construed.—U. S. Circuit Court of Appeals, Seventh 
Circuit, in Commissioner of Internal Revenue v. Fletcher Sav- 
ings and Trust Company, Executor, Estate of Lizzie Ada 
Pettis, Deceased. No. 4628. October term, 1931, April 
session, 1932. Board of Tax Appeals Decision, 20 B. T. A. 
1049, affirmed. 

In an action to recover estate tax erroneously refunded, 
appellants as executors are held not liable where, pursuant 
to a decree of distribution by a court having jurisdiction, all 
the property of the estate, including the refund, was dis- 
tributed to the widow and two children, the authority of 
the executor over the funds of the estate ceasing with 
distribution under California law. However, in their indi- 
vidual capacity as legatees, and as grantees of a legatee 
(the widow who died after the distribution and left her 
property to the children), two of the appellants are liable 
for that part of the erroneous refund received by them.— 
U. S. Circuit Court of Appeals, Ninth Circuit, in Curtis 
Lindley, Jr., and Josephine Lindley Rood, Individually, and 
Curtis Lindley, Jr., Josephine Lindley Rood and D. A. Men- 
denhall, as Executors of the Estate of Curtis Holbrook Lind- 
ley, Deceased, v. United States of America. No. 6652. 
Decision of lower court, 56 Fed. (2d) 1004, reversed in part 
and modified in part. 

The provision in Section 302(c) of the 1926 Act that 
transfers, without consideration, made after its enactment, 
but within two years of death “shall be deemed and held 


_ to have been made in contemplation of death” was intended 


by Congress not as a command to the Courts to find that 
the gift was made in contemplation of death, but as a 
requirement to place a heavy burden upon the taxpayer 
to overcome the presumption which would otherwise be 
drawn. Parol gifts of real estate made many years previ- 
ously to the decedent’s children, as to which formal transfer 
of title was made in 1926 and 1927 within two years of 
death, were not part of the gross estate. 

[This decision was rendered before the Supreme Court 
had held the provision in question to be unconstitutional. ] 
—U. S. District Court, Eastern Dist. of Penn., in Victor C. 
Mather, et al., Executors, etc., v. Joseph S. MacLaughlin, 
Collector. No. 16440. 


Income from Leases.—Sum paid in 1921 and 1922 by a 
lessee for modification of the lease under an agreemént 
entered into in 1921, whereby the lessee was relieved of 
certain restrictions in the original lease, it being provided 
that such sum should be treated as fully earned upon the 
lessor’s execution of the instrument, is taxable income to 
the lessor on the accrual basis in the year in which it 
accrues, and may not be prorated over the term of the 
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sublease.—U. S. Circuit Court of Appeals, Ninth Circuit, in 
Jennings & Co., Inc., a Corporation, v. Commissioner of Inter- 
nal Revenue. No. 6636. Decision of Board of Tax Appeals, 
21 B. T. A. 381, affirmed. 


Amounts paid to taxpayer’s assignees by a bank, acting 
as his agent, out of funds collected by the bank from the 
lessee of property after paying certain obligations of the 
lessor taxpayer to prior landlords, are taxable to the lessor. 
It was this residue or net rentals that the taxpayer assigned, 
and not the lease itself. His status as lessor remains un- 
changed. Sums paid direct to the assignee of the taxpayer’s 
right to receive consideration for easement rights are tax- 
able to the assignor, as he retained in himself full title to 
the basic easement and the reversion.—U. S. Circuit Court 
of Appeals, Ninth Circuit, in John Shirley Ward and Chand- 
ler P. Ward, Executors of the Last Will and Testament of 
Shirley C. Ward, Deceased, v. Commissioner of Internal Rev- 
enue. No. 6616. Decision of Board of Tax Appeals, 22 
B. T. A. 352, affirmed. 


Insurance Companies—Methods of Accounting in Deter- 
mination of Tax Liability —A life insurance company, re- 
quired by law and regulations to use the cash basis, as 
distinguished from the accrual basis, may not deduct in 
1926 interest credited to its policyholders during 1926 under 
the terms in the policies. The policyholders were notified 
during the year of the amount of interest so credited and 
that it would be paid upon demand or handled in accordance 
with the terms of the policy contract upon receipt of notice 
of the desire of the policyholder. The policy contract pro- 
vided that the interest was subject to withdrawal on de- 
mand. The theory of constructive receipt and payment is 
not applicable where the payer is on the cash basis. To 
hold otherwise would be to destroy the distinction between 
the accrual and the cash methods of accounting.—Court of 
claims of the United States in The Massachusetts Mutual 
Life Insurance Company v. The United States. No. K-323. 

Interest on Condemnation Awards.—Interest received on 
condemnation awards for property condemned by New 
York City from the time property was condemned (1927 
or 1928) until the award was paid in 1927 or 1928 is not 
exempt as interest on the “obligation of a political subdivi- 
sion of a State” under section 213(b) of the 1926 Act or 
section 22(b) of the 1928 Act. The word “obligation” in 
those sections is held to be confined to securities.—U. S. 
District Court, Dist. of New York, in United States Trust 
Company of New York, as Executor of the Will of William 
Burhans Isham v. Charles W. Anderson, Collector. L 50-49. 

Inventories, Valuation of.—Inventory of a converter of 
cotton goods which purchases “gray goods’ and contracts 
with mills for the dyeing, printing, and finishing of the 
goods into desired textiles, colors and patterns, should be 
valued in accordance with the Commissioner’s regulations 
for manufacturers in determining the market values, rather 
than the rules for traders. These regulations, (Art. 1584 
of Reg. 45) have stood the test of time and it is now too 
late to indulge in academic discussion as to whether they 
conform “to the best accounting practice in the trade or 
business and as most clearly reflecting the income.”—Court 
of Claims of the United States in Bedford Mills, Incorpo- 
rated, v. The United States. No. K-92. 


Invested Capital.—The entire $300,000 par value of stock 
is includable in the invested capital of a corporation which 
acquired a going newspaper business by issuing all its stock 
to five stockholders, one of whom, acting as promoter, had 
acquired the business for $300,000 cash for himself and 
associates and, after operating the newspaper himself for 
a short period and retaining the profits for his services as 
promoter, had transferred the business to the corporation 
for its stock upon its organization. The new corporation 
set up values of $140,000 for the plant and $160,000 for cir- 
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culation, the latter being admittedly an intangible. It is 
held that the 25 per cent limitation on intangibles acquired 
for stock is not applicable, inasmuch as the assets were, 
in effect, acquired for cash. Dissenting opinion filed by 
Circuit Judge Lewis——U. S. Circuit Court of Appeals, 
Tenth Circuit, in Tulsa Tribune Company v. Commissioner. 
No. 550. April term, 1932. 


Jurisdiction of the Board of Tax Appeals—Refund Claim 
Filed by Affiliated Corporations——That part of an over- 
payment not covered by the grounds set forth in a refund 
claim filed by affiliated corporations of which the petitioner 
was a member is not recoverable although it was deter- 
mined to be due in a decision of the Board of Tax Appeals 
on appeal brought in the name of another of the members 
of the affiliation. The Board is held to have had jurisdic- 
tion over only the tax liability of the one corporation filing 
the appeal although the corporations were affliated for the 
taxable year, 1918, had filed a consolidated return, and the 
consolidated income and invested capital were the issues 
decided by the Board.—U. S. District Court, E. Dist. of 
New York in Elbee Chocolate Company v. United States of 
America. \-4227. 


Liquidating Dividend Distinguished from Commission 
Paid for Sale of Corporation Assets.—Where upon sale of 
the assets and business of a corporation, $35,000 of the 
amount received for good will was, in accordance with an 
agreement of the stockholders, paid to the individual who 
had founded the business and arranged for the sale, the 
remainder of the selling price of the good will being dis- 
tributed pro rata among the other stockholders, it is held 
that the payment of $35,000 was a liquidating dividend, and 
not a commission paid for the sale of its assets, deductible 
as an expense.—Court of Claims of the United States in 
R. A. Burnett et al., former Stockholders and Directors of 
Burnett-Klapper Furniture Co., Now Dissolved, v. The United 
States. No. L-503 


Losses.—Loss deduction for 1924 is not allowable with 
respect to amount voluntarily paid by taxpayer as president 
of a bank to cover misappropriation of funds by the treas- 
urer. This was not a loss from theft because the theft was 
not from the taxpayer. Nor was it a “loss” sustained in 
trade or business, but rather an increased capital invest- 
ment.—U. S. Circuit Court of Appeals, Second Circuit in 
Estate of Angus Park, William G. Park, Executor, v. Com- 
missioner. Decision of Board of Tax Appeals, 22 B. T. A. 
1263, affirmed. 


“Net Loss.”—Statutory “net loss’ was not sustained in 
1923 by an officer or stockholder of a corporation as the 
result of a loss from his endorsement or guaranty of an 
obligation of the corporation, where the loss was not other- 
wise related to any business regularly carried on by him.— 
U. S. Circuit Court of Appeals, Fourth Circuit, in Eli 
Strouse v. Commissioner of Internal Revenue. No. 327. 


Personal Service Classification—Personal service classi- 
fication for 1919, 1920, and 1921 is denied a corporation 
advertising service agency, almost half of the stock of 
which was held by stockholders who rendered no personal 
services to the corporation. The fact that the corporation’s 
earnings were ascribable principally to the services of the 
president who owned 510 of the 1,000 shares of the corpo- 
ration is not a sufficient basis for classification as a personal 
service corporation.—Court of Claims of the United States 
in G. M. Basford Company v. The United States. No. K-14. 


Priority of Tax Claims.—Claim of the Collector of Inter- 
nal Revenue for taxes assessed against a bankrupt should 
be given precedence over a judgment rendered in favor of 
a private individual where the facts show that the claim 
for taxes was filed for record nearly a year prior to the 
entry of judgment.—U. S. District Court, So. Dist. of 
Florida, | In the Matter of IV. M. Fielder, Trading as W. M. 
Fielder & Company, Bankrupt. In Bankruptcy No. 2509. 

Section 3466 of the Revised Statutes gives priority for 
claims for Federal taxes over the claims of the State of 
New York for franchise taxes and taxes for gross earnings 
even though the taxes were liens upon the property of an 
insolvent at the time when the receivers were appointed. 
“In view of the sweeping provisions of R. S. Section 3466 
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it seems unlikely that it was intended to allow a mere 
statutory declaration by a State of a general lien to give 
the latter preference over debts and taxes due the Gov yern- 
ment.”—U. S. Circuit Court of Appeals, Second Circuit, in 
North River Coal & Wharf Company, v. McWilliams Bros, 
Inc. Ex parte The People of the State of New York v. Mark 
W. Maclay and Charles E. McWilliams, Receivers of McWil- 
liams Bros., Inc., and United States of America. Decision of 
lower court affirmed. 


Property Exchanges.—Sale in 1921 of stock received by 
the taxpayer in that year incident to a consolidation of two 
banks was taxable to the extent of the profit realized. The 
transaction was not a nontaxable exchange under Section 
202(e) of the 1921 Act even though the stock sold was 
received in exchange for shares in one of the consolidating 
banks and even though the agreement to sell the new 
stock “after consolidation” was entered into prior thereto. 
—Court of Claims of the United States in J. Jacob Krause 
v. The United States. No. L-178. 


Recovery of Taxes.—Recovery is permitted in suit on 
bonds executed by appellant as surety, for the purpose of 
staying collection of deficiencies assessed against another 
taxpayer, the delay in collection being sufficient consid- 
eration for the bonds even though no appeal to the Board 
or claim in abatement was ever filed. Contentions that 
the action was barred, that there had been an accord and 
satisfaction by reason of the payment by appellant of $100 
in full settlement of the claims of the Government against 
him (not assented to by the Secretary of the Treasury), 
and that the allowance for interest was erroneous, were 
held to be without merit.—U. S. Circuit Court of Appeals, 
Ninth Circuit, in William L. Hughson v. United States of 
America. No. 6644. Decision of District Court affirmed. 


1917 taxes alleged to have been collected by credit at a 
time when collection was barred by the statute of limita- 
tions may not be recovered. An overpayment for 1918 
credited against the 1917 tax was void under Section 609 
of the 1928 Act (applied retroactively) because such section 
provides that a credit against a barred deficiency is void. 
Therefore, the collection by credit is a nullity, as if it had 
never been attempted. 


Recovery of admitted overpayment of 1918 taxes is de- 
nied, this suit having been brought more than six years 
after the cause of action arose. Certificate of overassess- 
ment was issued on March 24, 1924. The issuance of this 
certificate created an account stated against the United 
States, but suit was not instituted until June 17, 1930, three 
months too late——Court of Claims of the United States in 


Parks and Woolson Machine Co. v. The United States. No. : 


L-242. 

Recovery is denied of an alleged overpayment of taxes 
for the period from January 1 to June 30, 1917, where a 
timely refund claim stating the grounds for the alleged 
overpayment was not filed. The taxpayer’s contention that 
this action is not for recovery of an overpayment, but is 
grounded upon the Commissioner’s determination of an 
overpayment as evidenced by a certificate of overassess- 
ment is held to be without merit. The Commissioner paid 
the amount stated in his certificate of overassessment. The 
Government was under no further obligation to pay the 
amount which, the taxpayer contends “should have been 
computed therein.” Bonwit Teller & Co. v. U. S., 51S. Ct. 
395, distinguished. 


Interest on an overpayment is allowed, under Section 
1324(a) of the 1921 Act, where the overassessment was 
allowed by the Commissioner as the result of an office 
audit which was instituted by his consideration of a claim 
filed by the taxpayer. Although the claim was defective, 
and the Commissioner’s adjustments were based on infor- 
mation obtained from other sources than the claim, the 
claim nevertheless, was the basis of the allowance.—Court 


of Claims of the United States in The Lancaster Cotton Mills 


v. The United States. No. J-596. 

Recovery is denied of taxes paid after the statutory 
period, where, after timely assessment, an abatement claim 
was filed which the facts indicate was intended to effect 
and did effect the delay in the collection of the tax until 
after the statutory period. 
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The Commissioner was not unreasonable in his require- 
ment that, in valuing petitioner’s inventory at cost, goods 
not identifiable with specific invoices must be valued on 
the basis of the most recent purchases. To allow the tax- 
payer, a wholesale hardware concern, to use the first pur- 
chases as a basis on its argument that the stock remained 
practically the same at all times would be to allow the use 
of a “base stock” method, which has been consistently 
rejected by the Commissioner and by the courts.—Court 
of Claims of the United States in Marshall-Wells Company 
v. The United States. No. H-513. 

Plaintiff is estopped to recover income, war-profits, and 
excess-profits taxes and penalties for the years 1917 to 1920 
where the tax liability for those years has been settled in 
part by a consent decree of the Board of Tax Appeals and 
in part by compromise under Section 3229, R. S., after 
appeals had been filed with the Board and the Government 
was ready and willing to go forward with the trials, having 
expended large sums in preparation for them.—Court of 
Claims of the United States in E. W. Backus, E. W. Decker, 
and Charles Fowler, Receivers, of the Minnesota and Ontario 
Paper Co. v. The United States. No. J-204. 


Revocable Trusts, Income from.—Grantor of four trusts 
created in 1924 was not taxable on the income therefrom 
in 1925 and 1926, where she reserved the power to revoke 
the trusts in conjunction with any two of four others, two 
of whom were direct beneficiaries and one of whom was 
a contingent beneficiary. In view of the fact that the trusts 
could not be revoked by the grantor and the one trustee 
who was not a beneficiary, income therefrom was not tax- 
able to the grantor under the 1924 and 1926 Acts.—uU. S. 
Circuit Court of Appeals, First Circuit, in Emma Louise 
Smith v. Commissioner of Internal Revenue. No. 2669. Oct. 
term, 1931. Decision of Board of Tax Appeals, 23 B. T. A. 
621, reversed and remanded. 


Statute of Limitations——Final determination of a. tax 
liability for 1918 made in 1927, in which an overassessment 
was determined of some $15,000 less than was originally 
computed in 1921 may not be considered to be an assess- 


mental Accounting Law. 


Columbia Law Review 
Columbia University 
New York, N. Y. 


Enclosed please find check for $_.. 


ELEMENTS OF 
BUSINESS ACCOUNTING 


by Professor A. A. Berle, Jr. and F. S. Fisher, Jr. 


THE LAW OF 


An examination of the validity of specific accounting practices in law. 


The rules of accounting which the courts have transformed into rules of law, con- 
cisely digested for those accountants who desire legal certainty in their work. 


Reprinted by demand from COLUMBIA LAW REVIEW as a Handbook of Funda- 


Price—$1.00 


ELEMENTS OF THE LAW OF BUSINE 







THE TAX MAGAZINE 265 


ment of the $15,000 difference, made after the statutory 
period. The determination was made as the result of a 
timely claim for refund. After the first computation, notice 
of which was sent in 1921, the Commissioner had the right 
to revise it at any time before his final action. No schedule 
of overassessment or certificate of overassessment was 
signed upon the basis of the first computation in 1921.— 
Court of Claims of the United States in The Western Shade 
Cloth Co. v. The United States. No. K-546. 


The date on which a particular claim is disallowed for the 
purpose of computing the two-year period provided in Sec- 
tion 3226 of the Revised Statutes for the institution of suit 
must be determined upon the facts in each case. If it is 
shown that the Commissioner signed a schedule of rejec- 
tion, the date on which such schedule is approved must 
be taken as the date of allowance, rather than the date on 
which he advised the taxpayer that the claim would be 
rejected. 

Section 611 of the 1928 Act bars recovery of interest paid 
after the statutory limitation period where the collection 
of the interest had been delayed by the filing of an abate- 
ment claim. The fact that the interest was assessed after 
the tax upon which it was due had been paid does not ren- 
der section 611 inapplicable. Court of Claims of the United 
States in Savannah Bank & Trust Company and Robert W. 
Groves, Executors of the Will of George P. Walker, Deceased, 
v. The United States. 


Where partnership had a large invested capital for 1917, 
it was required to file an excess profits tax return for that 
year, and the partnership return on Form 1065 was not 
sufficient to start the running of the statute of limitations 
on the excess profits tax liability. McDonnell & Truda fol- 
lowed.—Court of Claims of the United States in R. R. 
Atterbury, Sole Surviving Partner of the Partnership Van 
Emburg & Atterbury v. The United States. No. L-135. 

The date on which a particular claim is disallowed for 
the purpose of computing the two-year period provided 
in Section 3226 of the Revised Statutes for the institution 
of suit must be determined upon the facts in each case. If 
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it is shown that the Commissioner signed a schedule of 
rejection, the date on which such schedule is approved 
must be taken as the date of allowance, rather than the 
date on which he advised the taxpayer that the claim would 
be rejected. Savannah Bank & Tr. Co. et al., Exrs., v. U.S. 
followed. 


Section 611 of the 1928 Act bars recovery of interest paid 
after the statutory limitation period where the collection 
of the interest had been delayed by the filing of an abate- 
ment claim. The fact that the interest was assessed after 
the tax upon which it was due had been paid does not ren- 
der section 611 inapplicable. Savannah Bank & Tr. Co. et 
al., Exrs., v. U. S. followed—Court of Claims of the United 
States in Lucy C. Armstrong Moltz, Executrix, Frank D. M. 
Strachan and Robert W. Groves, Executors of the Will of 
a F, Armstrong, Deceased, v. The United States. No. 
M-317. 

Statutory assessment limitation period began to run for 
the fiscal year ended September 30, 1918 when a final con- 
solidated return under the 1918 Act had been filed although 
a return had been filed before the enactment of the 1918 
Act which was believed to have been complete at the time 
of filing, and a tentative return under the 1918 Act was filed 
soon after enactment of the 1918 Act. 


Recovery of tax collected after the statutory period is 
denied a taxpayer who secured delay of the collection by 
sending a telegram to the Commissioner asking that col- 
lection be withheld until an overpayment for another year 
was adjusted. The relief of equitable estoppel is applied 
in favor of the Commissioner in this case, the Commis- 
sioner having been induced to act in such a manner as to 
have foregone some right or remedy which he otherwise 
would have taken.—Court of Claims of the United States in 
Ralston Purina Company v. The United States. No. L-506. 


Waivers executed, within the statutory limitation period 
for assessment of taxes, by the treasurer of a dissolved 
South Carolina corporation, for such corporation, four 
years after its dissolution are valid to extend the statutory 
period. The State statutes (Section 32 of the Civil Code 
of South Carolina of 1922) provide that corporations which 
have been dissolved are continued as bodies corporate to 
prosecute and defend suits and settle their affairs, and the 
directors become trustees for these purposes. At the time 
the waivers were executed the Government could have 
collected from the dissolved corporation’s successor, but 
accepted the waivers instead in order to give the tax lia- 
bility more consideration. The tax as first determined was 
subsequently reduced thereby benefiting the taxpayer.— 
U. S. Circuit Court of Appeals, Fourth Circuit, in Monarch 
Mills, Successor to Lockhart Mills, v. John F. Jones, as Col- 
lector of Internal Revenue for the District of South Carolina. 
No. 3267. 

Collection is not barred under Section 277(a)(3), of the 
1924 Act, providing for assessment as to a decedent’s tax 
within one year of request therefor by the administrator, 
etc., where the evidence shows that a letter signed by an 
individual as “executrix” was written at a time when such 
former executrix was representing the party to which the 
estate had passed by decree of the probate court, so that 
she was representing herself. Therefore her letter did not 
start the running of the one-year period. 


Where timely notice of a tax deficiency of a decedent 
for 1922 was addressed to an individual as executrix at a 
time when she had been discharged as such, the notice was 
nevertheless valid where the evidence showed that it was 
received by the proper party—U. S. Circuit Court of 
Appeals, Seventh Circuit, in Elnora C. Haag, Former Execu- 
trix of the Estate of Louis E. Haag v. Commissioner of Inter- 
nal Revenue. No. 4680, Oct. term, 1931, April Session, 1932. 


Taxable Income.—Amount received by taxpayer from his 
employer in 1924 was taxable income rather than a gift 
where he had been in the employ of the corporation for 
many years prior to his resignation in 1924, and where the 
corporation charged the payment on its books to salary 
account and reported it as salary in its income tax return.— 
U. S. Circuit Court of Appeals, Second Circuit, in Edward 
F. Fisher v. Commissioner of Internal Revenue. Decision of 
Board of Tax Appeals (no opinion) affirmed. 
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Where cement sacks are billed to purchasers of cement, 
such charge to be refunded to the purchaser upon their 
return in good order, only the charge for the percentage 
of bags which experience indicates will not be returned 
(in this case 10.1 per cent of those sent out) represents 
income in those cases where a standard form of con- 
tract was used whereby the cement company retained 
title to the bags which were only leased to the customer. 
This type of contract was used only in about 5 per cent of 
the total sales of cement. As to the remaining 95 per cent, 
in which the sale price of the goods included the bags 
which the cement company agreed to repurchase at the 
price charged, the charge for the bags should be reported 
as a sale when made, the later repurchase being a separate 
transaction.—U. S. Circuit Court of Appeals, Seventh Cir- 
cuit, in La Salle Cement Company v. Commissioner of Inter- 
nal Revenue. Alpha Portland Cement Company v. Commis- 
stoner of Internal Revenue. Nos. 4570, 4571. Oct. term, 
1931, April session, 1932. Decision of Board of Tax Ap- 
peals, 19 B. T. A. 806, remanded. 


Transferee Liability—Transferee liability under Section 
280 of the 1926 Act for a transferor corporation’s 1925 defi- 
ciency may not be asserted against petitioner which in 1925 
acquired for ‘cash all of the assets of the taxpayer corpora- 
tion, and assumed its liabilities including taxes subsequent 
to 1923. The taxpayer, on receiving the cash consideration, 
immediately distributed the entire amount to its stock- 
holders and ceased business. “An income tax on the seller’s 
profits is not a liability of the business.”—U. S. Circuit 
Court of Appeals, Second Circuit, in Reid Ice Cream Corpo- 
ration v. Commissioner of Internal Revenue. Decision of 
Board of Tax Appeals, 24 B. T. A. 823, reversed. 


Transferee liability for 1919 and 1920 is held to be estab- 
lished by the Commissioner where he has established the 
Government’s claim against an insolvent and dissolved cor- 
poration which has transferred all its assets, and has traced 
sufficient of the assets to pay the tax into the hands of 
the stockholder and director, even though the assets were 
used in payment of debts of the corporation. “The mere 
fact that the transferee has paid the money out on the 
debts of the corporation without further evidence does 
not relieve the transferee.””—U. S. Circuit Court of Appeals, 
Ninth Circuit, in C. A. Hutton v. Commissioner of Internal 
Revenue, No. 6630. Decision of Board of Tax Appeals, 21 
BTA 101, affirmed. 


Recovery is allowed of taxes collected from the plaintiff 
as transferee of the assets of a corporation under the trust 
fund doctrine. In 1890 the Western Union Telegraph Co. 
had leased certain property of the taxpayer corporation for 
99 years, agreeing to pay a stated annual rental direct to 
the stockholders of the taxpayer corporation. Although it 
is held that the income from the lease is taxable to the 
corporation under the revenue laws though paid direct to 
its stockholders, it does not follow: that the stockholders 
are liable as transferees for the tax of the corporation. 
Transferee liability for taxes of a transferor is a product 
of municipal law rather than of Federal statute. Under 
municipal law no liability exists where, as in this case, the 
plaintiffs right to the payments from Western Union Tele- 
graph Company arose in 1890 when the lease was executed, 
the stockholders having substituted the precarious right to 
receive dividends of uncertain amount for the right sup- 
ported by all the stability of Western Union for 99 years 
to receive stated payments.—District Court of the United 
States, District of Connecticut, in Benjamin E. Harwood v. 
Robert O. Eaton, Collector. No. 3503 Law. 


Trust Distinguished from an Association—An organi- 
zation formed by a declaration of trust for the purpose of 
purchasing, subdividing, improving, and selling a large tract 
of land, a single agent holding power of attorney for the 
beneficiaries of the trust, is held to be an association taxable 
as a corporation in 1928. Trust No. 5833, etc. v. Welch, 50 
Fed. (2d) 613, followed.—U. S. Circuit Court of Appeals, 
Ninth Circuit, in Merchants Trust Company, Trustee of 
Trust No. 123-B. N.S. v. Galen H. Welch, Collector. Decision 
of lower court affirmed. 
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Waivers.—Waiver executed for 1917 after June 2, 1924, 
but before the enactment of the 1926 Act, and after the 
regular statutory period is held to have been valid to 
extend the statutory period for assessment and collection 
according to its terms. The waiver was executed by an 
individual member of a partnership for his own tax liability 
in order to secure consideration of the partnership’s request 
for special assessment. Such a waiver can not be held to 
have been obtained under duress. 

Assessment and collection of taxes were not rendered 
invalid by reason of the fact that in his final deficiency 
notice the Commissioner failed to advise the taxpayer spe- 
cifically of his right to institute a proceeding before the 
Board. This failure did not destroy the right of appeal to 
the Board. The.law does not require any special form of 
deficiency notice—Court of Claims of the United States 
in Peter L. McDonnell v. The United States. No. K-488. 

Recovery is denied of taxes for a fiscal year ended Janu- 
ary 31, 1918, or for that part of such taxes applicable to 
the months in 1917, where delay in collection was effected 
by the filing of an abatement claim, bond was given, and 
a waiver for 1918 was filed. The waiver is held to have 
covered the entire fiscal year.—U. S. Dist. Court, Mid. Dist. of 
No. Car., in Lowell Cotton Mills, a Corporation, v. Gilliam 
Grissom, Collector. 














Litigation Prospects Under the New 
Federal Tax Law 
(Continued from page 242) 


be written in interpretation of it will have the deli- 
cate function of laying down a rule that will satisfy 
the aggrieved taxpayer. 


Under subsection (s) of Section 23, there appears 
to be a potential source of dispute between the tax- 
payer and the government. The intendment of that 
subsection [as in the case of subsection (r)] would 
seem to be to curtail deductions for losses resulting 
from fleeting speculative ventures, rather than from 
investments based upon a sound economy. Its effect 
is to bring within subsection (r) not only short sales 
but gains or losses resulting from privileges or 
options to buy or sell stocks and bonds and from 
sales or exchanges of such privileges or options. 


This subsection does not on its face purport to 
distinguish between transactions which may be 
designated “stock market speculations” and those 
which pertain to corporations in which the shares 
outstanding are so relatively small in number as to 
remove them from stock exchange activity or 
appreciable over-the-counter buying. Taking the 
subsection at its face, we find that it limits the tax- 
payer’s deductible loss under subsection (e) of Sec- 
tion 23, in cases where “in any transaction entered 
into for profit” he obtains, as a preliminary step, an 
option to purchase corporate stock. Investors seek- 
ing income producing ventures undoubtedly find it 
not only convenient but essential to secure privileges 
or options to purchase stock. Nevertheless, losses 
resulting from such options may possibly never be 
allowed as deductions unless the taxpayer has real- 
ized gains from similar transactions against which 
toapply them. This result may conceivably be held 
to apply to stock option losses sustained by the tax- 
payer in his regular “trade or business.” 

The possibility that stock or bond options, if held 
two years or more, might be deemed to be “capital 
assets” for “capital net loss” purposes under Section 
101, is somewhat impugned by the provisions of 
Section 23(s) to the effect that gains or losses from 
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sales or exchanges of stock or bond options shall be 
considered as gains or losses from sales or exchanges 
of stocks or bonds whieh are not capital assets. 


Subsection (t) of Section 23 manifests a congres- 
sional intent to make sure that corporate securities, 
no matter what their form, will not escape the loss 
limitations of subsections (r) and (s). Closely read, 
this subsection may conceivably suggest to the tax- 
payer that “notes” issued by a corporation are not 
to be included in the definition of stocks and bonds, 
unless they are issued “with interest coupons or in 
registered form.” Such a position of the taxpayer 
would necessarily depend upon a determination as 
to whether the quoted words should be read in con- 
junction with all that precedes them or only in 
connection with the words “certificates or other evi- 
dences of indebtedness.” 


Net Losses 


Concerning the application of a “net loss” sus- 
tained in one taxable year against the income of the 
taxpayer for subsequent taxable years, Section 117 
of the 1932 Act modifies the 1928 Act in ways which 
will probably not please the taxpayer. Under sub- 
section (b), the taxpayer loses the right to carry for- 
ward the excess of a prior taxable year net loss over 
the net income of the succeeding taxable year (sec- 
ond year) and to apply it to reduce the net income 
for the next succeeding taxable year (third year). 

Subsection (c) deprives the individual taxpayer of 
the deduction for capital net loss which the 1928 Act 
gave him with the right to carry an excess of such 
net loss forward against the income of the “third 
year,” if the entire net loss were not absorbed by 
application against the ordinary income of the “sec- 
ond year”. Instead, it enables the individual tax- 
payer to take a net loss sustained in the “first year,” 
apply it against the net income of the “second year,” 
and apply any excess against any capital net gain 
which he may have in the “second year.” If the tax- 
payer has no capital net gain for the “second year” 
he loses, for deduction purposes, the benefit of any 
excess of net loss over the ordinary net income for 
the “second year.” 





Significant Decisions of the Board 
of Tax Appeals 





Association Distinguished from Trust—Depletion of Oil 
and Gas Wells—Capitalization of Cost of Drilling Oil Wells. 
—(1) Trust is held to be an association taxable as a cor- 
poration for 1925 to 1927, where it was created to drill for 
oil and carried on such operations, thus meeting the Su- 
preme Court’s test of business purpose and business oper- 
ations, quasi-corporate form not being an indispensable 
element of an “association.” 


(2) Reasonable allowance for depletion authorized as a 
deduction under the 1926 Act, in the case of oil and gas 
wells, is required to be equitably apportioned between les- 
sor and lessee. Basis for determining such reasonable al- 
lowance, prescribed in section 204(c)(2), is 27% per cent 
of gross income from the property, and such reasonable 
allowance so determined is required to be apportioned 
equitably between lessor and lessee. 
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By subsection (d), the 1932 Act leaves no doubt 
of its retroactive effect in respect of net losses. Thus, 
a 1930 net loss sustained under the provisions of the 
1928 Act may not be allowed as a deduction in com- 
puting the net income under the Income Tax Title 
of the 1932 Act. A 1931 riet loss is, however, effec- 
tive for application against 1932 net income in the 
manner recognized by Section 117. 

Section 117 will not be welcome to the taxpayer, 
but its less liberal provisions can not be said to pro- 
vide any serious ground for contest. Though in these 
troubled times many taxpayers will miss the privi- 
lege of carrying net losses forward for two succes- 
sive years, they have lost nothing to which they 
were entitled as a matter of constitutional right. 

(To be continued) 


A Janus-Faced Solution for the Janus-Faced 
Problem of War and Peace 
(Continued from page 248) 

a vista of long peace are most intriguing. War now 
is a mad spree in which the blood of some spurts on 
the battlefield, the profit of others on the exchanges. 
It is a thing in which death and dollars, pain and 
profits, are strangely mingled. The adoption of a 
plan to pay for it by taxation would change it to 
what it really is, cost—wounds, death, money, priva- 
tion—all of these cost, everything cost, nothing but 
cost. Facing this prospect we would be slow to war. 
So would every other nation. This is not to say that 
wars are caused by those who profit by them. The 
roots of war run deeper than the self-interest of any 
given class. Rather it is to point out that for the 
first time the overwhelming fact of the cost of war 
would be apparent to everyone. The ratification by 
us and by the nations of the world of an international 
agreement to finance war by taxation and to adopt a 
plan for it in advance of war would go far toward 
making the dream of permanent peace a present 
reality. The power of taxation is mighty—in the 
well-known phrase, “the power to destroy.” Is it 
possible to tax war out of existence by international 
adoption of the policy of “pay as you fight’? 





(3) Total cost of oil wells drilled under contract repre- 
sents capital expenditure subject to depreciation deduc- 
tions, under the 1926 Act. The Commissioner’s contention 
that incidental expenses such as wages, fuel for engines, 
repairs, and hauling should be charged to capital account, 
returnable through depletion, pursuant to Article 223, Reg- 
ulations 69, is held to be without merit—Twin Bell Oil 
— v. Commissioner, Dec. 7590 [CCH]; Docket No. 
45052. 


Bad Debts.—(1) Bad debt deductions for 1920 were al- 
lowable only to the extent of specific debts ascertained to 
be worthless and could not include an additional sum suffi- 
cient to make up the difference between the taxpayers 
sales and‘its collections thereon. 


(2) Invested capital for 1920 was properly reduced by 
the amount of bad debts charged off as worthless in 1919 
even though recoveries thereon were made in 1920 and 
were required to be included in income of that year. The 
taxpayer, having asserted that the debts were worthless 
and charged them off, and having received the benefit of 
such assertion, was estopped to deny its truth to the preju- 
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dice of the Government.—Askin & Marine Co. v. Commis- 
sioner, Dec. 7630 [CCH]; Docket No. 10657. 


Trammell dissents, without opinion. Murdock concurs 
with full opinion that the doctrine of estoppel did not ap- 
ply. “The Commissioner determined that proper amounts 
were charged off for prior years. The presumption is that 
he was correct. The proof does not show that the amount 
charged off was incorrect in the light of the circumstances 
known at the end of each of those years. Amounts later 
collected were then unknown. In my opinion the Com- 
missioner wins the point without benefit of an estoppel.” 
Goodrich agrees with this concurring opinion. 


(1) Bad debt deduction is allowed for 1928 in the amount 
of the difference between the debts and the cash surren- 
der value of insurance policies held by petitioner on the 
lives of the debtors, although the face value of the policies 
was greater than the amount of the debts and petitioner 
continued to hold the policies. [From the opinion:] “Pe- 
titioner was under no obligation to hold the policies until 
some future time when they would be worth more, and we 
see no reason why a charge-off should not be permitted in 
the year of ascertainment of worthlessness.” 


(2) Premiums paid on insurance policies in (1) consti- 
tute an ordinary and necessary expense, deductible in the 
year Of payment.—Dominion National Bank v. Commis- 
sioner, Dec. 7635 [CCH]; Docket No. 52165. 


Compensation in the form of Stock Rights—Taxable 
Status—(1) The petitioner in 1922 entered into an agree- 
ment to work for the Studebaker Corporation exclusively 
for a period of between four and five years. The contract 
provided that the petitioner should receive a cash salary of 
$100,000 a year and “have the right and option to buy and 
receive” a certain number of the shares of preferred and 
common stock of the corporation, to be determined upon 
the basis of the annual profits, upon payment to the cor- 
poration of a nominal price per share. The corporation 
purchased the shares in the open market at a cost of sev- 
eral times the agreed price to the petitioner and placed 
them in escrow subject to the terms of the agreement. It 
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is held that the agreement in question was essentially an 
employment contract, and all that was realized therefrom 
by the petitioner constituted compensation for services. 
The amount of such compensation taxable to the petitioner 
in each of the years 1923 to 1926 on account of the receipt 
of the rights to buy shares of stock is the difference be- 
tween theit, market value on the date received and their 
price to the petitioner. “While the contract may have had 
the assignable value claimed for it by the petitioner at the 
time of its receipt, this value does not in any sense repre- 
sent realized income to the petitioner in that year. It 
could not be determined definitely until the end of each 
year and until the profits had been computed just what 
amount of stock the petitioner would be entitled to buy 
under the agreement. With exceptions not here material, 
the petitioner was not entitled to buy any of the stock 
until he had performed the services required of him. The 
construction of the agreement asa contract for services to 
be performed by the petitioner seems in itself a complete 
denial of the contention that the income resulting there- 
from was realized in the year of the execution of the con- 
tract rather than in the years of its performance.” 

(2) Assignments by the petitioner to his wife of the 
rights to acquire certain of the shares involved in the above 
mentioned agreement did not relieve him from tax lia- 
bility thereon, on the authority of Lucas v. Earl, 281 U. S. 
111. “At the time of the assignments here the petitioner 
had no clear option to purchase any of the shares of stock. 
His rights to acquire the stock depended entirely upon the 
contingency of the corporation’s earnings and the continua- 
tion of his services. The option itself at its maturity rep- 
resented compensation for services. As we understand the 
Earl case, it holds that future income from personal ser- 
vices can not be assigned to another so that it will not be 
taxable first to the assignor who earns it.” 

(3) Cash dividends declared on the shares of stock while 
held in escrow and paid to the petitioner and his wife as 
the shares were acquired by them constituted additional 
compensation taxable to the petitioner as ordinary income 
and not as dividends. ‘The petitioner was not a stock- 
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holder in respect of the escrow stock until it was received 
by him. The dividends declared thereon during the es- 
crow period were therefore not the petitioner’s dividends. 
It was not known at the time of the declaration of the divi- 
dends whether the petitioner would ever receive the stock 
or the dividends.”—Albert Russell Erskine v. Commissioner, 


Dec. 7586 [CCH]; Docket Nos. 36400, 41514. 


Consolidated Returns.—Taxpayer invoking the provi- 
sions of Section 240(d) of the 1924 Act, and Section 240(f) 
of the 1926 Act, for the consolidation of its accounts with 
those of another corporation must show the necessity for 
the consolidation and a method of “accurate distribution or 
apportionment” of the income and expenses of the two 
companies engaged in related trades or businesses and 
owned or controlled by the same interests. The method 
proposed by the petitioner is not acceptable. The evidence 
does not disclose an abuse by the Commissioner of the dis- 
cretion reposed in him by refusing to consolidate the ac- 
counts of the two corporations.—Western Hide & Fur Co. 
v. Commissioner, Dec. 7621 [CCH]; Docket No. 44294. 


Filing of a separate return for the year 1924 by one mem- 
ber of an affiliated group constituted an election under 
Section 240, Revenue Act of 1924, even though when the 
return was filed the Commissioner’s regulations and rul- 
ings, which denied right to affiliation, were later repudiated 
and affiliation was admitted. Permission to change basis 
not having been obtained, right to include income of such 
member in consolidated return is denied. “The inequities 
of this case are apparent, but in applying the taxing statutes 
we cannot always do equity, and we are constrained to 
hold that respondent did not err in refusing to determine 
petitioner’s liability for the year 1924 upon a basis of con- 
solidation, affiliating petitioner with The Excella Corpora- 
tion.”—Pictorial Review Co. v. Commissioner, Dec. 7639 
[CCH]; Docket No. 43995. 


Estates—Taxable Income.—Gain on sale of stock rights 
by administrators pendente lite is held to represent taxable 
income to the estate. Pursuant to decree prayed for, the 
administrators pendente lite sold certain stock rights in 
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1928 and used the proceeds to purchase additional stock 
under the terms of the balance of the stock rights issued in 
1928 to the decedent’s estate. “We think there can be no 
question but that ordinarily gain or loss may result from 
the sale of stock rights. Miles v. Safe Deposit & Trust 
Co., 259 U. S. 247. * * * The claim is made that the sole 
duty of an administrator pendente lite—as distinguished 
from other fiduciaries—is to preserve the estate pending 
the settlement of a contest as to who is entitled to admin- 
ister. Granting that this is so, it is not shown that the 
scope of his duties would preclude him from realizing a 
profit for the benefit of the estate if it occurred in the or- 
dinary course of his administration of the property.”— 
Leighton M. Ford, Adm., Estate of Albert E. Ford, Deceased, 
v. Commissioner, Dec. 7580 [CCH]; Docket No. 54497, 


Installment Sales—On a change from the accrual to 
the installment basis in 1925, the realized profit on all in- 
stallment payments received in 1925 must be reported as 
income, although the entire profit on the sale had been 
reported in prior years. “If there is any infirmity in the 
law which taxes the income here involved a second time 
it can be cured only by legislation which is not the pro- 
vince of this Board.”—H. Rothschild v. Commissioner; J. 
Jacobstein v. Commissioner, Dec. 7617 [CCH]; Dockets 
35141, 40244, 35140, 37629. 


Intervening Petition—Right to File.—Right to file an in- 
tervening petition is denied a corporation (F. H. Smith 
Co.) which claims that the income proposed to be taxed 
to the petitioners, husband and wife, was in fact embez- 
zled from the corporation and is its property—not theirs. 
The motion for intervention is opposed by petitioners and 
by the Commissioner. It is held that the intervention is 
not necessary to protect the interests of the corporation, 
as the latter has other means of obtaining relief as to prov- 
ing ownership of the property involved, and if the Board 
should find a deficiency due from the petitioners, collec- 
tion would not be satisfied from property proved to belong 
to another. “An altruistic desire of an interested party to 
bring out facts within his knowledge is not per se a suff- 
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cient ground for intervention. Here there appears to be 
no better ground to support the motion. Furthermore, we 
have no reason to be apprehensive that the Commissioner 
of Internal Revenue and the petitioners’ counsel, in good 
standing before the Board, will fail to bring out the facts 
or deliberately agree to and deceive the Board by a stipu- 
lation composed of falsehoods.”—Gladys T. Pitts v. Com- 
missioner; G. Bryan Pitts v. Commissioner, Dec. 7614 [CCH]; 
Dockets 58779, 62201, 61266, 58778. 


Jurisdiction of the Board.—Board has no jurisdiction over 
petition filed in 1931 by liquidator of Louisiana corpora- 
tion dissolved in 1930, where under the laws of the state 
(Business Corporation Act of Louisiana of 1928), no pro- 
vision is made for continuing the corporate existence for 
any purpose after dissolution—Estate of S. S. Hunter, 
Inc. v. Commissioner, Dec. 7605 [CCH]; Docket No. 60198 


Nonresident Aliens—Taxable Income.—Profit realized 
upon redemption at par of Second Liberty Loan bonds, 
purchased on the open market at less than par for a non- 
resident alien individual not engaged in business in the 
United States, is not exempt from income tax by reason 
of the provisions of Section 4 of the Act of March 3, 1919, 
(exempting principal and interest of such bonds held by 
such nonresident aliens from all taxation) but was prop- 
erly held to be net income from sources within the United 
States under the provisions of Section 217 of the 1926 Act. 
—Hubert DeStuers v. Commissioner, Dec. 7597 [CCH]; 
Docket No. 46015. 


Nontaxable Income.—Where petitioner, a representative 
of a certain company, purchased in 1922 an interest or par- 
ticipation in a syndicate organized by such company at a 
price less than the basis upon which such interests were 
sold to others, the reduction in selling price amounting 
to his customary commission on sales of such interests to 
others, it is held that difference between usual selling 
price and amount paid by petitioner is not taxable income 
to petitioner—James William Everhart v. Commissioner, 
Dec. 7612 [CCH]; Docket No. 26675. Trammell dissents 
without opinion. 


Revocable Trusts.—Petitioner in 1923 created a trust 
for the benefit of herself and the children of her husband 
(her stepchildren), making him trustee and providing that 
should she predecease him, he might cancel and terminate 
the trust and receive as his own the corpus of the trust 
fund and any undistributed income. She reserved to her- 
self the right, in conjunction with him, to revoke the trust. 
In the event he predeceased her, the trust was to then be- 
come irrevocable and unalterable. It is held (he being 
still alive) that the trust was revocable and in computing 
her net income for the years 1924 and 1925, the income 
therefrom should, under Section 219 (g) of the 1924 and 
1926 Acts, be included.—Mrs. Iola Wise Stetson v. Com- 
missioner, Dec. 7628 [CCH]; Docket No. 41743. 


Testamentary Trust, Status of.—Testamentary trust is 
held to be an estate within the meaning of Section 23 (c) 
of the 1928 Act so that it is entitled to deduct Massachus- 
etts inheritance taxes. The trust was created by a de- 
cedent who died in January, 1924, under a will giving all 
the residue of his estate to trustees in trust for his son 
until he became 30. The son became 30 on April 27, 1927, 
and the Commonwealth assessed an inheritance tax in 
1928 on the estate paid to him. “The word ‘estate’ [in Sec- 
tion 23(c) of the 1928 Act] was used in a sense sufficiently 
broad to include any and all fiduciaries required by the 
laws of the state to respond in the payment of estate, 
legacy, inheritance or succession taxes, whether it be a 
trust estate or an estate presided over by executors and 
administrators, usually and commonly referred to as legal 
representatives.”—Junius Beebe, Trustee of Estate under Will 
of Marcus Beebe, Deceased, v. Commissioner, Dec. 7593 
[CCH]; Docket No. 52707. 


Transferees—Tax Liability—Burden of proving peti- 
tioners liable as transferees for the 1918 and 1919 taxes 
of the taxpayer corporation is not sustained by the Com- 
missioner, where the evidence shows that amounts cred- 
ited to petitioners on the corporation books for 1921 were 
never paid and that the corporation was never able to pay 
them, and where there was no evidence to show that all 
payments to petitioners subsequent to 1920 were not made 
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as salary, as claimed by them, nor that the salaries accrued 
on the books were unreasonable. “The payment of or- 
dinary salaries was in no wise such a distribution of the 
assets of the corporation as would render the petitioners 
liable for the taxes of the corporation.”—Willard M. Whit- 
ney v. Commissioner; Mae A. Kelley Murphy v. Commis- 
sioner; John P. Kelley v. Commissioner, Dec. 7600 [CCH]; 
Docket Nos. 37927, 38222, 37233. 


Transferee liability for estate tax is denied as to benefi- 
ciaries of the estate of a decedent who died November 29, 
1925, where subsequent to the filing and adjudication of a 
“frst and final’ account, but prior to the determination of 
a deficiency in estate taxes which the Commissioner pro- 
posed to assess against the beneficiaries as transferees, 
other assets came into the hands of the executrix of an 
estate, which funds were more than sufficient to satisfy 
the deficiency in taxes determined by the Commissioner 
and which funds remained undistributed in the estate up 
to and after the date of the notice of deficiency. “It 
has been held that before proceedings may be brought 
against a transferee it must appear that the remedies 
against the transferor would be of no avail. * * *. It does 
not appear in these proceedings that such is the case. It 
is Our Opinion that the contrary appears.”—Florence Mc- 
Call v. Commissioner; Elizabeth K. Newton v. Commissioner; 
Rachel S. Christopher v. Commissioner; Isabel K. J. Garron, 
Gordon A. Block and Woodbury Trust Co. as Executors of 
the Estate of Joseph R. Newton, Deceased, v. Commissioner, 
Dec. 7608 [CCH]; Docket Nos. 47702-47705. 


An Outline of the Case Against Special 
Assessments 
(Continued from page 245) 


include all of the various possible wise rulings and 
regulations, it would be way beyond any practicable 
limits. In order to have a body of law which we 
know about, and particularly know enough about to 
know how to administer, it is necessary to keep the 
statutes restricted to the more essential rules of con- 
duct. A person could sit down to a table loaded 
with many excellent things to eat. But there might 
be 100 times as many as he could possibly get out- 
side of, however meritorious was each separate dish. 
Under such circumstances, he would be expected to 
make a wise selection instead of trying to eat every- 
thing there was. Likewise it is necessary for com- 
munities, and particularly democratic communities, 
to make a selection of the more essential laws in- 
stead of trying to incorporate in the statutes every- 
thing which otherwise would be desirable. Among 
the vast fringe of provisions otherwise desirable were 
it not for the fact that the digestive system of gov- 
ernment can be so readily over-taxed, is, assuming 
their propriety otherwise, this matter of special 
assessments. 

The above consideration is much more important 
than it seems. Anybody who peers around will find 
a vast number of statutory provisions, but very par- 
tially, or in many cases, practically never, enforced. 
Their existence tangling up our laws in an unending 
wad is in itself a barbarism. We have so many stat- 
utes and are changing and amending them so fre- 
quently that to get the various laws under a single 
roof requires a building bigger than a railway freight 
shed. The legislative tree in every state has gone 
so long untrimmed and unpruned that like an old 
and neglected apple tree many of its branches are 
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producing either no or very inferior fruit. More 
laws should not be thrust upon us than our capacity 
for administration. There is no use trying to squeeze 
six quarts into a gallon jug. A 40-horse power saw- 
mill should not be hitched onto a 4-horse power 
engine. And a wise pruning of the legislative bram- 
bles will lop off most of the various twigs and 
sprouts and knots involved in special assessments. 


Operation of the Real Estate Tax 
in Lexington, Kentucky 
(Continued from page 255) 


somewhat different from those which prompt the 
investment of funds in other types of property. The 
mere desire to own a home may often be a sufficient 
reason for overlooking the relatively higher assess- 
ments placed on this type of property. Neverthe- 
less, if the data used in this study may be considered 
a fair sample, it is evident that there is an inequitable 
distribution of tax burden due to variation in assess- 
ments as between the different types of property, 
and that, with the exception of vacant lots, resi- 
dences pay a proportionately larger part of the tax 
than do other classes of property. 


C. Inequalities between Large and Small Proper- 
ties —There appears to be a tendency on the part of 
both the city and county to assess small real prop- 
erties at a higher percentage of true value than 
larger ones. Consequently, small pieces of property 
are required to pay a higher tax, in proportion to 
true value, than larger properties. This is shown in 
detail in Figure 10 and Table III, which give by 
size groups the average assessed valuation in per- 
centages of estimated true value. The open and 
solid bars in Figure 10 represent the rates of assess- 
ment by the city and county respectively. The aver- 
age assessed valuation of Lexington real estate, as 
indicated by the Roberg Survey, is 60.4 and 54.8 per 
cent of estimated true value for city and county; 
whereas, the largest properties (Group G) are as- 
sessed at 52.1 and 53.1 respectively by the two 
assessing units, a discount of 15.0 per cent in the 


case of the former and 3.1 per cent in the case of 
the latter. 


Group C, which contains 40 per cent of the total 
number of properties used in this survey, is assessed 
by the city at 19.2 per cent higher than the average 
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Possibly the above attitude is all wrong and some 
good knight and true will come out and break a lance 
in behalf of the good old orthodox doctrine of special 
assessments. Although it is only a condensed out- 
line the attempt has been made to make the above 

case against them particularly severe with the hope 
that a strong defense will be prepared in the light 
of the present-day conditions of the year 1932. 


of all property, and by the county at 14.4 per cent 
above the average. A detailed examination of the 
data secured from the Roberg Report shows a ten- 
dency on the part of county and city officials to 
assess properties of this size with less accuracy 
than properties falling within any other size group. 
Moreover, the assessments are more erratic. A 
check of the data shows that sixty-seven, or 38.0 
per cent, of the properties included in this group 


Fig. 10 


AVERAGE RATIO OF ASSESSED TO ESTIMATED TRUE VALUE 
OF PROPERTIES BY PRICE GROUPS 


(White bars represent city assessments; black bars represent 
county assessments) 
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were assessed at the Roberg figures, which might 
be expected to lend some bias to the whole. After 
eliminating these items and computing the average 
deviation on the remaining 110 properties, it is found 
that the city assessments vary from uniformity by 


Table III 
AVERAGE RATIO OF ASSESSED TO ESTIMATED TRUE VALUE OF DIFFERENT PRICED PROPERTIES 
Ratio of assessed to 
Total assessed value estimated true value 
Total County 
Number of estimated County City and state 
Group properties Size of property true value City and state per cent per cent 
A 2 $ 1,000-$ 3,000 $ 4,687 $ 3,750 $ 3,650 80.01 77.87 
B 63 3,000- 10,000 511,419 378,125 350,300 73.94 68.49 
Cc 177 10,000- 30;000 3,196,053 2,299,960 2,004,685 71.96 62.72 
D 151 30,000- 100,000 8,613,691 5,402,355 4,810,908 62.72 55.85 
E 45 100,000- 300,000 6,583,187 3,869,425 3,468,660 58.78 52.69 
F 8 300,000- 1,000,000 3,399,327 1,744,000 1,638,375 51.30 48.20 
G 2 $1,000,000-$3,000,000 $2,641,250 1,375,000 1, 400, 000 52.06 53.01 
448 All property $24,949,614 $15,072,615 $13,676,578 60.41 54.85 





1% The tendency to overassess small as compared with large properties 
appears to be general. Figures for other states show discrepancies 
similar to those found in Lexington. In North Carolina (Report of the 
Tax Commission of North Carolina, 1928, p. 216) properties valued at 
$4,000 or less were assessed at 66.5 and properties worth over $50,000 
at 56.7 per cent of true value. In Kansas (Englund, op. cit., p. 17) 
urban properties having an average sales value of $1,073 were ‘assessed 


at 80.5 per cent of sales price and properties with an average sales 
price of $5,954 were assessed at 69.1 per cent of sales value. In [Illinois 
(Simpson, op. cit., p. 36) properties! with sales prices ranging from 
$1,000 to $2,500 were assessed at an average rate of 36.4 per cent and 


properties with a sales price of $20,000 or more were assessed at an 
average rate of 25 per cent. 


July, 
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Table IV 
RATIO OF ASSESSED TO ESTIMATED TRUE VALUE OF AGGREGATE HOLDINGS OF SELECTED PROPERTY OWNERS 








Ratio of assessed to 
estimated true value 


Assessed ; County 
Property Number of Estimated Assessed value, county City and state 
owner properties true value value, city and-state per cent per cent 
A 3 $ 221,850 $ 139,250 $ 112,300 62.7 50.6 
B a 313,249 201,900 193,500 64.4 61.7 
Cc 8 446,322 292,250 244,750 65.5 54.8 
D 3 287,168 152,500 149,500 | 52.1 
E 18 943,217 541,625 431,850 57.4 45.8 
F 22 1,843,232 1,025,600 908,225 55.6 49,3 
Total 58 $ 4,055,038 $ 2,353,125 $ 2,040,125 58.0 50.3 
All property 448 $24,949,614 $15,072,615 $13,676,578 60.4 54.8 


31.1 per cent or an average variation which is still 
57.1 per cent greater than the average deviation for 
all properties (19.8). Of the 177 items within this 
size classification 139, or 78.5 per cent, are dwellings, 


Fig. 11 


FREQUENCY DISTRIBUTION OF 448 PROPERTIES ON THE 
BASIS OF THE wet ht” nn AND LOCAL 





Effective Tax Rate 


apartments, and stores and flats. It will be recalled 
from previous discussion that these classes of prop- 
erty are subject to rather wide fluctuations in assess- 
ment rates. 

Group D contains 151 items and is assessed by the 
city at 62.7 per cent and by the county at 55.8 per 
cent of estimated true value, only a little higher than 
the average rate for all properties. This group as 
a whole presents much greater uniformity in the 
matter of assessments than does the preceding group. 
The average deviation in the city assessments is 
20.5 per cent and in the county assessments 21.5 
per cent. In the case of the former this figure is 
slightly above and in the case of the latter slightly 
below the average deviations for the city and county 
assessments of all properties. In general, the larger 


properties tend to be assessed with a greater degree 
of uniformity and at average rates which are lower 
than those for the smaller items. 

It is difficult to find specific and measurable rea- 
sons for the relatively higher assessment of the 
smaller properties. Several possible explanations 
were offered above.*® One of the suggestions made 
was that concerning the possible influence of large 
property owners in securing reductions in their as- 
sessments. The data given in Table IV, including 
statistics for all individuals who owned at least three 
properties having an aggregate value of $200,000 
or more, represent an attempt in some degree to 
measure this factor. The table presents information 
as to the six largest property owners. The group 
includes fifty-eight parcels of real estate with a 
total value of $4,055,038 assessed by the city at 
$2,353,125 and by the county at $2,040,125. In both 
instances the assessment rates are below the average 
for all properties. Property owners A, B, and C are 
assessed at rates which exceed that of all property 
owners by small margins, the highest rate being that 
of property owner C which exceeds the average by 
8.2 per cent. The remaining owners (D, E, and F) 
are assessed by the city at rates lower than the 
average rate for all realty. The greatest discounts 
appear in the cases of D and F whose properties are 
assessed at 53.1 and 55.6 per cent of their estimated 
true value. 

Under the county assessments the property of 
only one owner (B) is assessed at a rate above the 
average as applied by the county to all property. 
The five remaining property holders are all assessed 
at rates varying from 54.8, the same as the average 
for all property, in the case of C to 49.3 per cent in 
the case of F. These data show that the properties 
have in no case been assessed at rates which to any 
great degree exceed the average rate of assessment 
for all real estate; that, on the whole, a discount, 
small in percentage but large in absolute terms, has 
been given by underassessment; and that the ten- 
dency is toward a greater degree of uniformity than 
between the parcels of property held by persons 
owning little real estate. While these data do not 
suggest explanations of the relatively more favorable 
assessments placed on the real estate owned by the 
large property owners, the experience in Lexington 
has been that such owners watch their assessments 
more closely and appear before the equalization 
boards with requests for adjustments more fre- 
quently than do others. 


(Concluded in the August issue.) 





16 See p. 252. 








